
San Gorgonio Pass Water Agency 
 
DATE: August 4, 2025 
 
TO: Board of Directors 
 
FROM: Lance Eckhart, General Manager 
 
BY: Emmett Campbell, Senior Water Resources Planner 
 
SUBJECT:  Adopt Resolution 2025-06 Awarding a Construction Contract to James 

McMinn, Inc. for the County Line Road Recharge Basin Project and 
Rejecting Borden Excavating Inc.’s Bid 

   
RECOMMENDATION  
 
Adopt Resolution 2025-06 Awarding a Construction Contract to James McMinn, Inc. for 
the County Line Road Recharge Basin Project and Rejecting Borden Excavating Inc.’s 
Bid. 
 
PREVIOUS CONSIDERATIONS 
 

 October 7, 2024 – Board of Directors adopted the Mitigated Negative Declaration 
for the County Line Road Recharge Basin and Turnout Project. 
 

 October 21, 2024 – Board of Directors approved the American Rescue Plan Act 
funding agreement with Riverside County for the County Line Road Recharge 
Basin and Turnout Project. 

 
 January 6, 2025 – Board of Directors approved a professional services agreement 

with CRM Tech for Archeological and Paleontological services for the County Line 
Road Recharge Basin and Turnout Project. 

 
 May 5, 2025 – Board of Directors approved a paving agreement with the City of 

Calimesa to be completed in conjunction with the County Line Road Recharge 
Basin and Turnout Project. 
 

 May 19, 2025 – Board of Directors approved a construction management services 
professional services agreement with Land Engineering Consultants, Inc., for the 
County Line Road Recharge Basin and Turnout Project. 
 

 June 16, 2025 – Board of Directors authorized staff to advertise construction bids 
for the County Line Road Recharge Basin Project. 

 
BACKGROUND AND ANALYSIS 
 
The County Line Recharge (“CLR”) Basin Project represents a significant infrastructure 
investment by the San Gorgonio Pass Water Agency (the “Agency”) aimed at enhancing 
regional groundwater sustainability and long-term water reliability. As the project 



 
 

  
 

transitions into the construction phase, the Agency has initiated final steps to assemble 
the project delivery team, including the award of construction management services. 
 
To facilitate the construction phase, the Agency conducted a competitive bidding process 
utilizing Planet Bids. The CLR Basin Project was publicly advertised on June 23, 2025. 
Interested parties were permitted to submit questions through July 11, 2025. Over 25 
questions were received during this period. Responses to bidder inquiries and an 
addendum clarifying bid requirements were issued via Planet Bids by July 16, 2025. 
 
Bid opening occurred on July 23, 2025, and six contractors submitted bids. The results 
were as follows: 
 

 Borden Excavating, Inc. – $4,947,222.00 
 James McMinn, Inc.  – $4,987,952.82 
 Three Peaks Corp. – $5,234,817.58 
 Los Angeles Engineering – $5,730,458.80 
 Empire Equipment Service, Inc. – $5,865,805.07 
 Riverside Construction Company, Inc. – $6,206,056.45 

 
Borden Excavating, Inc. (“Borden”), submitted the lowest apparent bid and a Notice of 
Intent to Award was issued to Borden on July 24, 2025 (Attachment 2). However, the 
following day, the Agency received a formal bid protest from James McMinn, Inc. (“JMI”), 
alleging material deficiencies in Borden’s bid package (Attachment 3). 
 
Upon conducting a comprehensive legal and administrative review of JMI’s protest and 
Borden’s bid, the Agency determined that the protest submitted by JMI was valid and that 
Borden’s bid must be rejected as non-responsive. Specifically, Borden’s bid omitted the 
required percentage allocations for each listed subcontractor, as mandated by Section 
1.3 of the bid specifications. This information is necessary to confirm compliance with the 
subcontracting limitations and the 60% self-performance requirement. Because this 
omission rendered the Agency unable to evaluate bid compliance at the time of bid 
opening, the bid must be deemed materially incomplete. 
 
Under applicable California public contract law, including Valley Crest Landscape, Inc. v. 
City of Davis (1996) 41 Cal.App.4th 1432, and MCM Construction, Inc. v. City and County 
of San Francisco (1998) 66 Cal.App.4th 359, the failure to include required subcontractor 
percentage allocations is considered a material deviation that cannot be waived or cured 
post-bid. Allowing such a correction would confer a competitive advantage not available 
to other bidders and compromise the integrity of the competitive process. As such, the 
Agency has no discretion in accepting Borden’s bid, and the bid must be rejected. 
 
Accordingly, the Agency rescinded the Notice of Intent to Award to Borden on July 29, 
2025 (Attachment 4), and issued a new Notice of Intent to Award to JMI as the next lowest 
responsive and responsible bidder (Attachment 5). 
 
Following the issuance of the rescission letter, Borden Excavating, Inc. submitted a formal 
response through legal counsel on July 30, 2025 (Attachment 6), contesting the Agency’s 
determination of non-responsiveness. In its correspondence, Borden asserted that the 
omission of subcontractor percentage allocations was an inadvertent oversight that was 



 
 

  
 

promptly addressed the day after bid opening at the request of Agency staff. Borden 
contends that this post-bid submission was consistent with the Instructions to Bidders, 
did not confer a competitive advantage, and should be considered a waivable irregularity. 
Additionally, Borden raised concerns regarding alleged deficiencies in JMI’s bid and 
reserved the right to further contest the Agency’s decision. Notwithstanding these 
arguments, the Agency maintains that the omission constitutes a material deviation under 
established applicable case law, and that Borden’s bid cannot be accepted. 
 
The engineer’s estimate for this project was approximately $5 million. The bid submitted 
by JMI was $4,987,952.82, which closely aligns with the estimate. The CLR Basin Project 
is partially funded through the American Rescue Plan Act, with the County of Riverside 
contributing $3.1 million toward its completion. The CLR Basin Project is a joint effort 
between the Agency and the San Bernardino Valley Municipal Water District 
(“SBVMWD”). SBVMWD’s portion is anticipated to cost approximately $1 million, bringing 
the total estimated project cost to around $6 million. Construction on SBVMWD’s segment 
will be done separately from this work and is expected to begin later this year.  
 
Based on the results of the competitive bidding process, the legal review of the submitted 
protest, and the confirmed responsiveness of the next lowest bidder, staff recommends 
that the Board formally reject the bid submitted by Borden as materially non-responsive 
and award the construction contract to JMI in the amount of $4,987,952.82. 
 
CEQA ANALYSIS 
 
A Mitigated Negative Declaration (“MND”) was prepared, noticed, and circulated pursuant  
to the California Environmental Quality Act (“CEQA”) (Public Resources Code, §21000 et 
seq.) and the State CEQA Guidelines (14 CCR §15000 et seq.) for the CLR Project. The 
Agency, acting as Lead Agency under CEQA, adopted the MND (SCH #2024080294) 
and Mitigation Monitoring and Reporting Program for the CLR Project on October 7, 2024. 
The Agency has reviewed and considered the information contained in the adopted MND 
and all supporting documenting, copies of which are on file at the Agency’s office and are 
incorporated by reference as though set forth fully herein. Based on this review, the 
Agency finds that any comments received regarding the Contract have been examined 
and determined to not modify the significant conclusions of the MND. Further, based on 
the substantial evidence set forth in the record, including but not limited to the previously 
adopted MND, the Agency finds that none of the conditions set forth in State CEQA 
Guidelines section 15162 and Public Resources Code section 21166 trigger the need for 
subsequent environmental review. The Contract is contemplated in the previously 
adopted MND and simply seeks to further implement the CLR Project. 
 
STRATEGIC PLAN NEXUS 
 
The construction contract award for the CLR Basin Project helps advance various aspects 
of the Agency’s Strategic Plan, including: 
 
Strategic Goal 1: Align with the current and future water landscape, supporting the 
region’s long-term needs by diversifying the local supply portfolio and advancing water 
sustainability. 
  



 
 

  
 

Objective 1 – Sustain infrastructure investment to provide a robust regional water 
distribution and storage system 

 
Strategic Goal 2: Ensure a reliable delivery system that advances efficiency and 
resiliency. 
 

Objective 1 – Develop additional recharge facilities to support conjunctive use.  
 
Objective 2 – Investigate additional opportunities to increase water storage 
capabilities 

 
FISCAL IMPACT   
 
The General Fund Budget (the Green Bucket) for FY 2025-26 includes the line item 
‘County Line Recharge’ (line #68) under Plans & Construction in the Consulting and 
Engineering Services section.  The amount budgeted is $100,000 in order to finalize plans 
and other items necessary to begin construction. 
 
The General Fund Budget (the Green Bucket) for FY 2025-26 also includes a line item 
for the construction contract (line #115) called ‘County Line Recharge – Construction’ in 
the Major and Capital Expenditures section.  The budgeted amount is $6.5 million, which 
cover the proposed contract and any additional construction-related costs that may come 
up. 
 
ACTION 
 
Adopt Resolution 2025-06 Awarding a Construction Contract to James McMinn, Inc. for 
the County Line Road Recharge Basin Project and Rejecting Borden Excavating Inc.’s 
Bid. 
 
ATTACHMENTS 

 
1. Resolution 2025-06 Awarding a Construction Contract to James McMinn, Inc. for 

the County Line Road Recharge Basin Project 
a. Attachment A: Notice Inviting Bids 
b. Attachment B: Borden Excavating, Inc. Bid 
c. Attachment C: James McMinn, Inc. Bid 
d. Attachment D: Proposed Construction Contract 

2. Borden - Notice of Intent to Award Letter 
3. JMI - Bid Protest Letter 
4. Borden - Rescind Letter of Intent to Award Construction Contract 
5. JMI Notice of Intent to Award Letter 
6. Borden Response to Rescind Letter 
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RESOLUTION NO. 2025-06 

A RESOLUTION OF THE BOARD OF DIRECTORS OF THE SAN GORGONIO PASS 
WATER AGENCY AWARDING A CONSTRUCTION CONTRACT TO JAMES 

MCMINN, INC., FOR THE COUNTY LINE ROAD RECHARGE BASIN PROJECT 

WHEREAS, the San Gorgonio Pass Water Agency (“Agency”) seeks to construct the 
County Line Road Recharge Basin and Turnout Project (“CLR Basin Project”) to improve regional 
water reliability and advance groundwater sustainability; and 

WHEREAS, the Agency’s Board of Directors (the “Board") has previously approved 
actions in support of the CLR Basin Project, including environmental review, funding agreements, 
design, and construction management services; and 

WHEREAS, on June 16, 2025, the Board authorized the advertisement of bids for the CLR 
Basin Project, and the CLR Basin Project was publicly advertised on June 23, 2025 (Attachment 
“A”); and 

WHEREAS, six bids were received and publicly opened on July 23, 2025, with Borden 
Excavating, Inc. (“Borden”), submitting the lowest apparent bid (“Attachment B”).  James 
McMinn, Inc. (“JMI”), was the second lowest bidder (Attachment “C”); and 

WHEREAS, a bid protest was received from JMI on July 25, 2025, alleging material 
deficiencies in Borden’s bid submission; and 

WHEREAS, upon administrative and legal review, it was determined that Borden failed 
to include subcontractor percentage allocations as required under Section 1.3 of the bid 
specifications, rendering the bid materially non-responsive and disqualifying it from 
consideration; and 

WHEREAS, under applicable California public contract law, including Valley Crest 
Landscape, Inc. v. City of Davis (1996) 41 Cal.App.4th 1432 and MCM Construction, Inc. v. City 
and County of San Francisco (1998) 66 Cal.App.4th 359, such omissions are material defects that 
cannot be waived or cured after bid opening; and  

WHEREAS, on July 29, 2025, the Agency formally rescinded the Notice of Intent to 
Award issued to Borden and issued a new Notice of Intent to Award to JMI, the next lowest 
responsive and responsible bidder, in the amount of $4,987,952.82; and  

WHEREAS, funding for the CLR Basin Project has been secured in part through the 
American Rescue Plan Act with the County of Riverside contributing $3.1 million, and additional 
costs supported through the Agency’s General Fund; and 

WHEREAS, a Mitigated Negative Declaration (“MND”) was prepared, noticed, and 
circulated for the CLR Basin Project pursuant to the California Environmental Quality Act 
(“CEQA”) (Public Resources Code, §21000 et seq.) and the State CEQA Guidelines (14 CCR 
§15000 et seq.); and
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WHEREAS, the Agency, acting as Lead Agency under CEQA, adopted the MND (SCH 
#2024080294) and Mitigation Monitoring and Reporting Program for the Project on October 7, 
2024; and 

WHEREAS, pursuant to CEQA, when taking subsequent discretionary actions in 
furtherance of a project for which a MND has already been adopted, the Lead Agency is prohibited 
from requiring a subsequent or supplemental Environmental Impact Report (“EIR”) or negative 
declaration unless at least one of the circumstances identified in Public Resources Code section 
21166 or State CEQA Guidelines section 15162 are present; and 

WHEREAS, following independent review of all the information regarding the 
Agreement, the previously adopted MND, all oral and written testimony submitted to the Agency 
in relation to the Contract, and all other information in the administrative record, the Agency has 
determined that, pursuant to the Public Resources Code § 21166 and State CEQA Guidelines § 
15162, no further environmental review is required for the Contract because it falls within the 
scope of the Project evaluated in the previously adopted MND ( SCH #2024080294). 

NOW, THEREFORE, THE BOARD OF DIRECTORS OF THE SAN GORGONIO PASS 
WATER AGENCY DOES HEREBY RESOLVE AS FOLLOWS: 

Section 1. Incorporation of Recitals.  The foregoing recitals are true and correct and 
are incorporated herein and made an operative part of this Resolution. 

Section 2. Rejection of Borden Excavating, Inc.’s Bid.  The Board hereby rejects the 
bid submitted by Borden as non-responsive due to its failure to comply with mandatory 
subcontractor listing requirements. 

Section 3. Award of Contract to James McMinn, Inc.  The Board hereby awards the 
construction contract for the CLR Basin Project to JMI in the amount of $4,987,952.82 as the 
lowest responsive and responsible bidder; 

Section 4. General Manager Authorization.  The Board hereby authorizes the General 
Manager or designee to execute the proposed construction contract with JMI (“Attachment D”) in 
a form consistent with the attached subject to non-substantive revisions as may be necessary and 
take all necessary actions to enter into the contract.  

Section 5. Coordination with Other Agencies.  The Board hereby directs staff to 
proceed with construction of the CLR Basin Project in coordination with funding and agency 
partners, including the County of Riverside and the San Bernardino Valley Municipal Water 
District. 

Section 6. CEQA.  The Board has reviewed and considered the information contained 
in the adopted MND and all supporting documenting, copies of which are on file at the Agency’s 
office and are incorporated by reference as though set forth fully herein.  Based on this review, the 
Board finds that any comments received regarding the Contract have been examined and 
determined to not modify the significant conclusions of the MND.  Further, based on the 
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substantial evidence set forth in the record, including but not limited to the previously adopted 
MND, the Board finds that none of the conditions set forth in State CEQA Guidelines section 
15162 and Public Resources Code section 21166 trigger the need for subsequent environmental 
review.  The Contract is contemplated in the previously adopted MND and simply seeks to further 
implement the Project.   

Section 7. Severability.  If any provision of this Resolution is held invalid, the 
remainder of the Resolution shall not be affected by such invalidity, and such portions of this 
Resolution are severable. 

Section 8. Effective Date.  This Resolution shall become effective immediately upon 
its adoption. 

Passed and adopted by the San Gorgonio Pass Water Agency on this ____ day of August 2025 by 
the following vote: 

AYES: 
 
NOES: 
 
ABSENT: 
 
 
__________________________________ 
Maricela Cabral 
Board Clerk 

 

ATTACHMENTS:  
 
Attachment A: Notice Inviting Bids for the County Line Recharge Basin Project 
Attachment B: Borden Excavating, Inc. Bid 
Attachment C: James McMinn Inc. Bid 
Attachment D: Proposed Construction Contract 
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ATTACHMENT A 
NOTICE INVITING BIDS FOR THE COUNTY LINE RECHARGE BASIN PROJECT 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 

et seq. 
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ATTACHMENT B 
BORDEN EXCAVATING, INC. BID 
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See Previous Page 24.
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Work to be 
done by 

Subcontractor 

 
Name of 

Subcontractor 
Location of 
Business 

CSLB 
Contractor 
License No. 

DIR 
Registration 

Number 
% of 
Work 

      

      

      

      

      

 

 

(Attach additional sheets if necessary) 

Name of Bidder   

Signature   

Name and Title   

Dated   

Borden Excavating INC

Bryce Borden, VP

07/23/25

Grading Jeremy Harris
 Construction

Riverside
CA

924979 1000001177







































Albert A. Webb Associates

San Gorgonio Pass Water Agency - County Line Recharge Basin Project, bidding on 07/23/2025 10:00 AM (PDT)

Page 1 of 7

Printed 07/23/2025

PlanetBids



Albert A. Webb Associates

San Gorgonio Pass Water Agency - County Line Recharge Basin Project, bidding on 07/23/2025 10:00 AM (PDT)

Page 2 of 7

Printed 07/23/2025

PlanetBids



Albert A. Webb Associates

San Gorgonio Pass Water Agency - County Line Recharge Basin Project, bidding on 07/23/2025 10:00 AM (PDT)

Page 3 of 7

Printed 07/23/2025

PlanetBids



Albert A. Webb Associates

San Gorgonio Pass Water Agency - County Line Recharge Basin Project, bidding on 07/23/2025 10:00 AM (PDT)

Page 4 of 7

Printed 07/23/2025

PlanetBids



Albert A. Webb Associates

San Gorgonio Pass Water Agency - County Line Recharge Basin Project, bidding on 07/23/2025 10:00 AM (PDT)

Page 5 of 7

Printed 07/23/2025

PlanetBids



Albert A. Webb Associates

San Gorgonio Pass Water Agency - County Line Recharge Basin Project, bidding on 07/23/2025 10:00 AM (PDT)

Page 6 of 7

Printed 07/23/2025

PlanetBids



Albert A. Webb Associates

San Gorgonio Pass Water Agency - County Line Recharge Basin Project, bidding on 07/23/2025 10:00 AM (PDT)

Page 7 of 7

Printed 07/23/2025

PlanetBids
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ATTACHMENT C 
JAMES MCMINN INC. BID 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 





San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 
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ATTACHMENT D 
PROPOSED CONSTRUCTION CONTRACT 

 
 
 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



San Gorgonio Pass Water Agency 
County Line Recharge Basin Project 



President 
Mickey Valdivia 

Vice President 
Chander Letulle 

Treasurer 
Robert Ybarra 

Secretary 
Kevin Walton 

Directors 
Dr. Blair M Ball 
Sarah Wargo 
Larry Smith 

General Manager 
Lance Eckhart, 

PG, CHG 

Legal Counsel 
Jeffry Ferre

Date: July 24, 2025 

Shaun Borden 
Borden Excavating, Inc. 
1014 2nd Street 
Calimesa, CA 92320 

Subject: Letter of Intent to Award Construction Contract – County Line Recharge Basin 
Project  

Dear Borden Excavating, Inc. 

We are pleased to inform you that following the evaluation of bids submitted on July 
23, 2025, for the County Line Recharge Basin Project, San Gorgonio Pass Water Agency 
intends to award the construction contract to Borden Excavating, Inc. in the amount of 
$4,947,222.00 subject to the successful completion of all required contractual 
formalities. It appears your bid is the lowest responsive bid. 

Please note that this letter does not constitute a binding contract. A formal contract 
will be issued upon completion of the necessary administrative processes, including 
final approvals, insurance verification, and execution of the contract documents. 

The contract is tentatively scheduled to be officially awarded at the San Gorgonio Pass 
Water Agency’s Board of Directors meeting on August 4, 2025. Following the board’s 
approval, and execution of the contract documents, the official Notice to Proceed will 
be issued to you. 

In the meantime, you are requested to begin preparations for mobilization and to 
coordinate with our project team to ensure a smooth transition into the construction 
phase. No work should commence until the official Notice to Proceed is issued. 

We appreciate your interest in this project and look forward to a successful 
partnership. 

Sincerely, 

Lance Eckhart, General Manager 
San Gorgonio Pass Water Agency 

ATTACHMENT #2



21834 Cactus Ave  Riverside  CA  92518  (909) 514-1231 Tel  (909) 514-0553 Fax 

July 25, 2025 
Mr. Campbell 
San Gorgonia Pass Water Agency 
1210 Beaumont Avenue, 
Beaumont, CA 92223 

RE:   County Line Recharge Basin Project 
General Conditions, Article 28. Filing of Bid Protest 

Mr. Campbell, 

   Thanks for providing the Bid packages and results for the apparent lowest three bidders.  Our company, 
James Mcminn Inc (JMI) is currently in 2nd place. 

   Upon review of the presented bid documents by Borden Excavating, we discovered that they did not 
comply with the “Subletting and Subcontracting Fair Practices Act Chapter 4, Part 1, Division 2 of the 
Public Contract Code of the State of California”.  Borden Excavating failed to provide the percentage of 
work to be performed by their listed subcontractors.  This situation makes it impossible for other 
Contractors and this Agency to verify if Borden Excavating will be able or not be able to perform at least 
60% of the work with its own forces and equipment. 

The request for the percentage of work to be performed by subcontractors is also requested on Section 00 
21 13 – instruction to bidders, Article 8. Subcontractors. All Subcontractor’s in excess of 0.5% shall be 
listed. It makes reference that the bid “shall indicate the portion of the work to be done by such 
subcontractor in accordance with Public Contract Code Section 4104”. 

   Additionally, due to the lack of subcontractors listed for Survey, Paving, and Fencing would require 
Borden Excavating to perform these tasks as well, and have the corresponding licenses as required, this is 
specified on Section 00 21 13 – instruction to bidders, Article 9. Licensing Requirements.   

See attached pages 32 and 33 of the bid package missing the “% of Work” from the received Bid Package 
for Borden Excavating. 

Therefore, JMI requests that San Gorgonia Pass Water Agency disqualifies Borden Excavating’s bid and 
deems it non-responsive, and awards the project the James McMinn, Inc. 

Your consideration and time is appreciated, 

Oscar Alegre 
Director of Project Management 

ATTACHMENT #3
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Work to be 
done by 

Subcontractor 

 
Name of 

Subcontractor 
Location of 
Business 

CSLB 
Contractor 
License No. 

DIR 
Registration 

Number 
% of 
Work 

      

      

      

      

      

 

 

(Attach additional sheets if necessary) 

Name of Bidder   

Signature   

Name and Title   

Dated   

Borden Excavating INC

Bryce Borden, VP

07/23/25

Grading Jeremy Harris
 Construction

Riverside
CA

924979 1000001177



President 
Mickey Valdivia 

Vice President 
Chander Letulle 

Treasurer 
Robert Ybarra 

Secretary 
Kevin Walton 

Directors 
Dr. Blair M Ball 
Sarah Wargo 
Larry Smith 

General Manager 
Lance Eckhart, 

PG, CHG 

Legal Counsel 
Jeffry Ferre

Date: July 29, 2025 

Shaun Borden 
Borden Excavating, Inc. 
1014 2nd Street 
Calimesa, CA 92320 

Subject: Rescind Letter of Intent to Award Construction Contract – County Line 
Recharge Basin Project  

Dear Mr.  Borden, 

The San Gorgonio Pass Water Agency (“SGPWA” or the “Agency”) previously opened 
bids for the above-captioned project on July 23, 2025.  Following an initial cursory review 
and bid tabulation by Agency staff, SGPWA issued a Notice of Intent to Award 
Construction Contract – County Line Recharge Basin Project (the “Project”) to Borden 
Excavating, Inc.  (“Borden”), on July 24, 2025.   

Subsequent to this notice of intent, the Agency received a properly submitted bid 
protest letter on July 25, 2025, on behalf of James McMinn, Inc.  (“JMI”), protesting 
Agency’s award of the Project to Borden.  Following a more comprehensive review of 
the protest and Borden’s bid, the Agency determined that JMI’s protest was valid and 
that Borden’s bid must be rejected as non-responsive. 

Specifically, your bid did not include the required percentages of work for each listed 
subcontractor as mandated by Section 1.3 of the bid specifications at the time of bid 
opening.  Established legal precedent, as outlined below, holds that such an omission 
constitutes a material deviation from the bid requirements and cannot be waived by the 
Agency or corrected by a post-bid submission.  Permitting such a correction would 
confer a competitive advantage not available to other bidders and thereby renders the 
bid non-responsive.   

Accordingly, SGPWA hereby rescinds its Notice of Intent to Award the Project to 
Borden Excavating, Inc.  SGPWA intends to proceed with an award of the Project to 
the next lowest responsive and responsible bidder, James McMinn, Inc., subject to the 
successful completion of all contractual formalities and required approvals. 

Discussion 

As a threshold matter, a bid must conform to the material terms of the bid package. 
(DeSilva Gates Constr.  v.  Department of Transp. (2015) 242 Cal.App.4th 1409; Menefee 
v. County of Fresno (1985) 163 Cal.App.3d 1175.)  A bid is responsive if it promises to
do what the bidding instructions demand.  (Williams v.  Clovis Unified Sch.  Dist. (2007)
146 Cal.App.4th 757; Valley Crest Landscape Inc. v. City of Davis (1996) 41 Cal.App.4th
1432, 1438.)  Responsiveness should be determined from the face of the bid.  (Great W.
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Contractors, Inc. v. Irvine Unified Sch.  Dist.  (2010) 187 Cal.App.4th 1425, 1454.)  However, a bid may be 
responsive even if there is a discrepancy in the bid, as long as the discrepancy is inconsequential, that is, 
the discrepancy must not affect the amount of the bid or give a bidder an advantage over others.  (Ghilotti 
Constr.  Co.  v.  City of Richmond (1996) 45 Cal.App.4th 897, 904; Bay Cities Paving & Grading, Inc.  v.  San 
Leandro (2014) 223 Cal.App.4th 1181, 1188.) A deviation must be capable of facilitating corruption or 
extravagance, or likely to affect the amount of bids or the response of potential bidders.  These 
considerations must be evaluated from a practical rather than hypothetical standpoint, with reference to 
the factual circumstances of the case.  (Ghilotti Constr.  Co.  v.  City of Richmond (1996) 45 Cal.App.4th 
897, 908-09, internal citations omitted.)  That being said, the Agency has no authority to waive material, 
as opposed to inconsequential, irregularities in a bidder’s bid.  (See Valley Crest Landscape, Inc.  v.  City 
of Davis (1996) 41 Cal.App.4th 1432, 1443.)  

Section 1.3 of the Bid Forms required each bidder to identify not only the names and portions of work 
assigned to each subcontractor, but also the percentage of the total bid price allocated to each 
subcontractor performing work in excess of 0.5% of the total contract price.  This requirement serves to 
facilitate the Agency’s verification of compliance with subcontracting limitations and the prime 
contractor’s obligation to self-perform a minimum percentage of the work.  In this case, 60%.  The bid 
submitted by Borden included the names and scopes of work for subcontractors but failed to include the 
required percentage values.  This omission prevented the Agency from properly evaluating whether 
Borden met the self-performance threshold.  Although this information was provided, it was only 
provided after the period of bid opening.   

California case law clearly establishes that the failure to include subcontractor percentages where 
required by bid specifications constitutes a material defect that cannot be waived or cured after bid 
opening.  In Valley Crest Landscape, Inc.  v.  City Council (1996) 41 Cal.App.4th 1432, the court held that, 

“Misstating the correct percentage of work to be done by a subcontractor 
is in the nature of a typographical or arithmetical error.  It makes the bid 
materially different and is a mistake in filling out the bid.  As such, under 
Public Contract Code section 5103, North Bay [the low bidder] could have 
sought relief by giving the City notice of the mistake within five days of the 
opening of the bid.  That North Bay did not seek such relief is of no moment.  
The key point is that such relief was available.  Thus, North Bay had a benefit 
not available to the other bidders; it could have backed out.  Its mistake, 
therefore, could not be corrected by waiving an ‘irregularity.’”  (Id.  at p.  
1442, 49 Cal.Rptr.2d 184.) MCM Const., Inc.  v.  City & County of San 
Francisco (1998) 66 Cal.App.4th 359, 375.” 

As in Valley Crest, where even an erroneous percentage could not be corrected post-submission, the 
complete absence of percentage information in Borden’s bid represents a similarly material defect.  The 
subsequent submission of a revised subcontractor list with the required percentages does not cure the 
initial non-responsiveness, and allowing such a correction would improperly confer upon Borden an 
advantage not afforded to other bidders, namely, the opportunity to revise a material term after bid 
opening.  Under Valley Crest, this type of deviation cannot be waived and must result in rejection of the 
bid. 



 

 

Similarly, in MCM Construction, Inc.  v.  City and County of San Francisco (1998) 66 Cal.App.4th 359, the 
court reaffirmed that a bidder’s failure to disclose dollar values, as required by the bid documents, for 
subcontracted work was a material error, akin to a typographical or arithmetic mistake, that could not be 
waived by the awarding agency.  The bidder had the opportunity to seek relief under Public Contract 
Code § 5103, thereby rendering the bid non-responsive. 

Conclusion 

Accordingly, SGPWA is required to reject the bid submitted by Borden as non-responsive and must 
therefore rescind its Notice of Intent to Award the Project.  SGPWA intends to award the Project to JMI, 
contingent upon the successful completion of all required contractual formalities and approvals.  The 
contract is tentatively scheduled to be awarded at the Agency’s Board of Directors meeting on August 4, 
2025.   

We understand this letter may come as a disappointment.  Unfortunately, this is not a matter within the 
Agency’s discretion, as set forth above, the failure to include the percentage of subcontractor work is a 
material irregularity that the Agency does not have discretion to waive.  The Agency is obligated to uphold 
the integrity of the competitive bidding process and apply the bid requirements consistently and in 
accordance with established law.  We truly appreciate your interest in the Project and your participation 
in the competitive bidding process.   
 
SGPWA encourages and invites you to submit bids and proposals for future project opportunities. 
 
Sincerely,  
 

 
 
Lance Eckhart, General Manager 
San Gorgonio Pass Water Agency  
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Date: July 29, 2025 

James McMinn, Inc.  
Attn: Oscar Alegre, Director of Project Management 
21834 Cactus Avenue  
Riverside, CA 92518 

Subject: County Line Recharge Basin Project; Bid Protest Response Letter; Letter of 
Intent to Award Construction Contract  

Mr. Alegre, 

The San Gorgonio Pass Water Agency (“SGPWA” or the “Agency”) is in receipt of your 
bid protest letter dated July 25, 2025 (“Bid Protest”), submitted on behalf of James 
McMinn, Inc. (“JMI”), concerning the above-captioned project (the “Project”).  
Following a thorough review of the bid submitted by Borden Excavating, Inc. 
(“Borden”), and the issues raised in the Bid Protest, SGPWA has determined that the 
protest is meritorious with respect to the deficiencies identified in Borden’s bid 
submission.  Accordingly, SGPWA has rescinded its Notice of Intent to Award the 
Project to Borden.  SGPWA intends to award the Project to JMI, contingent upon the 
successful completion of all required contractual formalities and approvals. 

Please note that this letter does not constitute a binding contract.  A formal contract 
will be issued upon completion of the necessary administrative processes, including 
final approvals, insurance verification, and execution of the contract documents.  The 
contract is tentatively scheduled to be officially awarded at the Agency’s Board of 
Directors meeting on August 4, 2025; following the Board’s approval and the 
finalization of the aforementioned administrative processes, the official Notice to 
Proceed will be issued to you.  No work should commence until the official Notice to 
Proceed is issued.  In the meantime, you are requested to begin preparations and to 
coordinate with our project team to ensure a smooth transition into the construction 
phase.  

We appreciate your interest in this project and look forward to a successful 
partnership. 

Sincerely, 

Lance Eckhart, General Manager 
San Gorgonio Pass Water Agency 
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THE MOUZIS LAW FIRM 
A  PROFESSIONAL CORPORATION 

3020  OLD RANCH PARK WAY  
SUITE 300 

SEAL BEACH ,  CALIFORNIA 90740 
TELEPHO NE  (657)  600-8505 
FACSIMILE  (657)  600-8515

GE R A L D  W.  MO U Z I S

PA R T NE R  

AM A N D A  L.  VO I V ED I C H  
OF  CO U NS E L  

GERALD W.  MOUZIS 
GMOUZIS@MOUZISLAW .COM

July 30, 2025 

(VIA GSO OVERNIGHT MAIL AND EMAIL) 
leckhart@sgpwa.com  

Lance Eckhart  
General Manager 
San Gorgonio Pass Water Agency 
1210 Beaumont Avenue 
Beaumont, CA 92223 

Re: Response to Bid Protest—County Line Recharge Basin Project 

Dear Mr. Eckhart: 

Please be advised that The Mouzis Law Firm, APC, serves as legal counsel for Borden 
Excavating, Inc. (hereinafter “Borden”), the lowest responsible bidder on the County Line 
Recharge Basin Project (hereinafter the “Project”) with the San Gorgonio Pass Water Agency 
(hereinafter the “Agency”).  Please allow this correspondence to serve as a response to your 
letter of July 29, 2025, in addition to a demand that the Contract for the Project be awarded to 
Borden. 

PRELIMINARY COMMENTS 

Your July 29, 2025, letter was received by Borden at 1:47 p.m. yesterday.  I have not yet 
seen the formal Bid Protest of the second low bidder, James McMinn, Inc. (hereinafter “JMI”), 
but have a very good idea of the grounds for the protest based on the content of your letter of 
July 29, 2025.  At 8:36 a.m. today, we received an email from Lexi Frey which provided a link to 
all of the bids submitted, including JMI’s bid.  As discussed herein, JMH’s bid contains material 
deviations from the call for bids which cannot be waived by the Agency, such that its bid should 
be rejected as being nonresponsive. 

While this initial letter is being directed to you, Borden reserves the right to communicate 
further with you in connection with JMI’s Bid Protest prior to the Agency’s Board of Directors 
meeting presently scheduled for August 4, 2025. 
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NOTICE OF INVITING BIDS/INSTRUCTIONS TO BIDDERS 
 

Notice of Inviting Bids 
 
 On or about June 18, 2025, the Agency published a Notice of Inviting Bids for the 
Project.  The Notice invited bids for the Project on the PlanetBids website until 10:00 a.m. on 
July 23, 2025. 
 
Instructions to Bidders 
 
 The Instructions to Bidders included as part of the bid package a number of the 
customary provisions on a major public works competitive bid.  Notably, the Instructions 
included the following provision in part. . .: 
 
  “ARTICLE 7.  MODIFICATION OF BIDS 
 

Each Bidder shall submit its Bid in strict conformity with the requirements of the 
Contract Documents.  Unauthorized additions, modifications, revisions 
conditions, limitations exclusions or provisions attached to a Bid may render it 
non-responsive and may cause its rejection. . .”  (Emphasis added.) 

 
 A reasonable interpretation of this provision is that the Agency contemplated additions 
and modifications to a bid after the opening of bids so long as the submission of such additions 
and modifications were authorized by the Agency. 
 
 The Instructions to Bidders required Bidders to post a Bid Guarantee (Bond).  (Art. 10.)  
Additionally, a Bid could be withdrawn after bid opening by providing written notice to the 
Agency within five (5) working days of the bid opening and in compliance with Public Contract 
Code, section 5100 et seq., or as otherwise allowed with the consent of the Agency.  (Art. 19.)  
Lastly, the Instructions mandate the submission of Bid Protests within five calendar days after 
the bid opening date.  (Art. 28.) 
 
 The Bid Schedule includes a 60% self-performance requirement for each bidding prime 
contractor. 
 

BIDS SUBMITTED 
 
 A total of six bids were submitted in connection with the Project, as follows: 
 
    Borden Excavating, Inc.   $ 4,949,222.00 
  James McMinn    $ 4,987,952.82 
  Three Peaks Corp    $ 5,234,817.58 
  Los Angeles Engineering   $ 5,730,458.80 
  Empire Equipment Services, Inc.  $ 5,865,805.07 
  Riverside Construction Company, Inc. $ 6,206,056.00 
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Bid of Borden Excavating, Inc, 
 
 Borden’s Bid in the total amount of $4,949,222.00 specified four Subcontractors who 
would be used on the job: Sancon for CIPP; Marina Landscape for Landscape; CMD Structures 
for Concrete; and Jeremy Harris Construction for Earthwork/Grading.  In the original bid, 
Borden did not identify the percentage of Work to be performed by the listed Subcontractors. 
 
 On July 24, 2025, at 11:56:09 a.m., the day after bid opening, Shaun Borden of Borden 
Excavating received an email from Bruce Davis of Albert A. Webb Associates, identified as a 
preparer of the Bid and Contract Documents for the Project, which requested that Borden 
provide the completed subcontractor form including the percent of work to be completed by each 
subcontractor. 
 
 On July 24, 2025, at 12:03:52 p.m., 8 minutes and 41 seconds after receiving the initial 
email from Mr. Davis, Mr. Borden sent an email which identified the following percentages of 
subcontractor work:  Sancon—7%; Marina Landscape—1.8%; CMB Structures—3.9%; and 
Jeremy Harris Construction—22.1%.  The form was signed and dated by Bryce Borden on July 
23, 2025.  The total percentage reflected for subcontractor work was 34.8%, well below the 40% 
limit as per the Bid Schedule. 
 
 Then, on July 24, 2025, at 5:22:39 p.m., Emmett Campbell, Senior Water Resources 
Planner for the Agency, directed an email to Borden which attached a letter captioned “Letter of 
Intent to Award Construction Contract—County Line Recharge Basin Project.”  Preliminarily, 
Mr. Campbell’s letter did not indicate that he had conducted only an “initial cursory review” of 
the bids submitted.  Mr. Campbell’s letter was clear and direct.   
 

· It was the intent of the Agency to award the contract to Borden; 
 

· A formal contract would be issued upon completion of administrative 
processes, including final approvals, insurance verification, and execution 
of the contract documents; 

 
· The contract was tentatively scheduled to be awarded at the August 4, 

2025 Agency Board Meeting; and 
 

· Borden was to begin preparations for mobilization and to coordinate with 
the Agency’s project team to ensure a smooth transition into the 
construction phase. 

 
 Nowhere in Mr. Campbell’s letter is there a reference that the Notice of Intent to Award is 
only tentative in nature, subject to further review of bid documents, or that Borden’s initial bid 
was non-responsive in any material manner.  Indeed, Borden’s providing of the percentages of 
subcontractor work the day after bid was entirely contemplated by the Instructions to Bidders, 
Article 7, which permits authorized changes to the bid to correct inadvertent omissions.  As 
discussed herein, this procedure is also sanctioned by California law. 
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 Apparently, on Friday, July 25, 2025, JMI submitted a Bid Protest letter.  I do not know 
what time it was submitted.  Then, on July 29, 2025, most likely after the Bid Protest was sent to 
the Agency’s legal counsel, your letter was sent to Borden which is captioned “Rescind Letter of 
Intent to Award Construction Contract—County Line Recharge Basin Project.” 
 
 The sole basis set forth in your letter for rejecting Borden’s bid as being non-responsive 
is the inadvertent omission by Borden to identify the percentage of subcontractor work in the 
original bid prior to the opening of bids.  No other claimed deficiencies are raised.  As set forth 
in your letter, it is now the intent of the Agency to award the Contract to JMI.   
 
Bid of James McMinn, Inc. 
 
 While the Agency has challenged Borden’s bid, material deviations exist in JMI’s bid 
which render its bid non-responsive.  We just received JMI’s bid a short time ago.  However, we 
have preliminarily noted the following material deficiencies in their bid: 
 

· Alternative Bid Items (pp. 24-25):  These sections were left blank.  JMI’s 
Estimator only typed “please see Planet Bids,” but there is not any 
location within Planet Bids to enter the alternate bid items. 

 
· Material Source Procurement Declaration (pp. 34-36):  These forms were 

not completed.  This is a fast-tracked project, and this omission is material 
and significant. 

 
· CIPP Subcontractor Discrepancy (pp.33-35):  JMI listed Insituform as the 

CIPP subcontractor but also listed Sancon as a CIPP manufacturer.  
Sancon is not a CIPP manufacturer, but a subcontractor and direct 
competitor of Insituform. 

 
· Bid Bond (p. 30):  page 30 is not completed and the bid bond was not 

notarized.   
 
As we delve into JMI’s bid further, additional material deficiencies may be discovered.  

The four referenced above, however, are sufficient in and of themselves to establish that JMI’s 
bid contained material deviations from the call for bids and is nonresponsive.  Borden objects to 
any Notice of Intent to Award the Contract to JMI. 
 

LEGAL STANDARD 

A. Competitive Bidding Laws. 

 
Generally, public entities subject to the competitive bidding law are required to put 

significant contracts out for competitive bidding and to award the contract to the lowest 
responsible bidder or the best value bidder.  (See Pub. Cont. Code, § 20128; See Pub. Cont. 
Code, § 20155.)  The purpose of public bidding is to guard against favoritism, improvidence, 
extravagance, fraud and corruption; to prevent the waste or misuse of public funds; and to 
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obtain the best economic result for the public.  (Pub. Cont. Code, § 100; MCM Construction, 
Inc. v. City and Department of San Francisco (1998) 66 Cal.App.4th 359, 369; Konika Business 
Machines U.S.A., Inc. v. Regents of University of California (1988) 206 Cal.App.3d 449, 456 
[contract set aside for failure to strictly comply with bidding requirements]; Domar Electric, 
Inc. v. City of Los Angeles (1994) 9 Cal.4th 161, 173.)  In other words, the bidding procedure is 
a safeguard for the protection of the public.  It also serves to stimulate beneficial market 
competition.  (Domar Electric, Inc. v. City of Los Angeles (1994) 9 Cal.4th 161, 173.)  Strict 
compliance with the competitive bidding process, however, is not without exceptions.  

 

B. Responsible Bidder vs. Responsive Bid on Public Contracts. 

 1. Responsible Bidder 

  
  The bidding process requires that the bidder be “responsible” and that the bid be 
“responsive” to the solicitation.  While a public owner has discretion to determine whether a 
bidder is “responsible,” the owner’s determination is not without limits.  A “responsible” bidder 
is one who has demonstrated the quality, fitness, capacity and experience to fully perform the 
contract requirements, along with trustworthiness “and the integrity and reliability which will 
assure good faith performance.” (Eel River Disposal and Resource Recovery, Inc. v. Department 
of Humboldt (2013) 221 Cal.App.4th 209, 220-221; Pub. Cont. Code, § 1103; Taylor Bus. 
Service, Inc. v. San Diego Bd. of Education (1987) 195 Cal.App.3d 1331, 1341-1343.)  Thus, 
the “responsible” bidder requirement imposes on governmental agencies that solicit bids for 
public contracts a duty to evaluate bidders’ possession of such attributes in a reasonable way on 
the basis of specified criteria timely made known to bidders and the general public.  (Id.) 

 
  The 2000 Model Procurement Code for State and Local Governments (2000) § 3-
101 provides that a responsible bidder possesses “the capability in all respects of bidders to 
perform fully the contract requirements, and the integrity and reliability which will assure good 
faith performance.”  (Eel River Disposal, supra, 221 Cal.App.4th at p. 221.)  Thus, the “lowest 
responsible bidder requirement” imposes on governmental agencies that solicit bids for public 
contracts a duty to evaluate bidders’ possession of such attributes in a reasonable way on the 
basis of specified criteria timely made known to bidders and the general public.  (Id.; see also 
ITB-26.3.3.)  
 

  I am presently unaware if the Agency circulated a pre-qualification package to 
proposed bidders of the Project.  Regardless, an issue does not appear to exist that Borden was a 
responsible bidder, i.e., whether Borden had the quality, fitness, capacity and experience to 
perform fully the contract requirements.  Indeed, had such an issue existed relative to Borden’s 
bid, it is highly doubtful that the Agency would have encouraged Borden to submit bids and 
proposals on future project opportunities, as reflected in your July 19, 2025, letter. 

 2. Responsive Bid 

 
  A public owner must also determine whether a bid is responsive to the call for 
bids.  A determination of whether a bid is responsive involves whether the bid “promises to do 
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what the bidding instructions demand.”  (Taylor Bus. Services, Inc. v. San Diego Board of 
Education, supra, 195 Cal.App.3d at p. 1341.)  In the usual case, the determination that a bid is 
nonresponsive is not based on disputed facts, does not involve the exercise of agency discretion, 
and does not require a hearing for the excluded bidder.  (Id. at pp. 1342-1343; see also ITB-
26.3.2.) 

 
 It is well settled that a bid which substantially conforms to a call for bids may, 

though it is not strictly responsive, be accepted if the variance could not have affected the 
amount of the bid or have given the bidder an advantage or benefit not allowed other bidders or, 
in other words, if the variance is inconsequential.  (Valley Crest Landscape, Inc. v. City Council 
(1966) 41 Cal.App.4th 1432, 1440-1441; Konica Business Machines, supra, 206 Cal.App.3d at 
p. 454, quoting 47 Ops. Cal. Atty. Gen. 129, 130-131.)  In Ghilotti Construction Company v. City 
of Richmond (1996) 45 Cal. App.4th 897, 900, California’s First Appellate District stated as 
follows: 
 

“. . . we hold that a public entity may waive inconsequential deviations from 
contract specifications in a public contract bid.  To be considered inconsequential, 
a deviation must neither give the bidder an unfair competitive advantage nor 
otherwise defeat the goals of insuring economy and preventing corruption in the 
public contracting process.”  (Id. at p. 900.) 

 In the context of this legal framework, the sole issue is whether the inadvertent omissions 
by Borden on the percentages of subcontractor work, with everything else including the bid 
amount remaining the same, is considered and immaterial and inconsequential deviation from the 
call for bids, which can be waived by the Agency; or whether, despite material deviations in 
JMI’s bid, the omission of subcontractor work percentages provided, Borden’s bid contains a 
material deviation from the call for bids and is non-responsive.  
 

DISCUSSION 
 

Factual Bases for Rejection of Borden’s Bid 
 
 Two primary factual bases are set forth in your letter of July 20, 2025:  (1) permitting a 
“correction” of the subcontractor percentages of work would confer a competitive advantage no 
available to other bidders and thereby renders the bid non-responsive; and (2) this requirement 
[subcontractor percentages of work] serves to facilitate the Agency’s verification of compliance 
with subcontracting limitations and the prime contractor’s obligation to self-perform a minimum 
percentage of the work. 
 
 Prior to addressing the legal authorities relied upon by the Agency, the second factual 
ground for rejecting Borden’s bid can be dismissed outright.  The Instructions to Bidders 
permitted authorized changes to the bid after bid opening; the Agency requested information to 
clarify the percentages of subcontractor work; Borden immediately responded with the Bid 
Form; and the Agency issued a Notice of Intent to Award the Contract.  The fact that the 
percentages were provided one day later did not prevent the Agency from verifying compliance 
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with the self-performance percentages prior to the issuance of a Notice of Award of the Contract 
to Borden. 
 
 Therefore, the primary issue is whether the providing of the percentages one-day later at 
the specific request of the Agency and consistent with the Instructions to Bidders provided 
Borden with some competitive bidding advantage over other bidding contractors.   
 

On this topic, two factual issues can be addressed immediately without addressing case 
law.  First, Borden did not provide a “correction” of the percentages of subcontractor work in its 
email transmission the day after bids were open.  For example, Borden did not reduce 
subcontractor percentages so that the 40% limit could be met.  Therefore, characterizing 
Borden’s email transmission with the percentages as a “correction” is misplaced.  Second, a 
dispute does not exist as to whether Borden received an economic competitive advantage over 
JMI or other bidding contractors by submitting the percentages one day later.  The total amount 
of Borden’s bid did not change.  The percentages provided did not alter the total amount of 
Borden’s bid.   
 
 Therefore, in maintaining that Borden obtained a “competitive advantage not available to 
other contractors,” the factual basis must be something other than “correcting” a bid entry later 
or obtaining an economic advantage related to the amount of the bid. 
 
 To justify its position, the Agency relies almost exclusively on two cases: (1) Valley Crest 
Landscape, Inc. v. City Council of the City of Davis (1996) 14 Cal.App.4th 1432; and (2) MCM 
Construction, Inc. v. City & County of San Francisco (1998) 66 Cal.App.4th 359, both cases 
which are often cited in the competitive bidding arena. 
 
Valley Crest v. City Council of the City of Davis 
 
 The facts of Valley Crest are distinguishable.  In Valley Crest, North Bay Construction, 
Inc., the lowest bidding contractor, submitted an initial bid which reflected that 83 percent of the 
work would be performed by subcontractors.  The bid package required that each bidding 
contractor self-perform 50% of the work.  The City called this error to the attention of North 
Bay.  After bid, North Bay then corrected the initial percentages to reflect 44.65 percent of 
subcontractor work.  In other words, when confronted with losing the job, North Bay 
manipulated the numbers and percentages in its original bid to satisfy the self-performance 
requirement.  
 
 On appeal, the court noted that it is “well established that a bid which substantially 
conforms to a call for bids may, though it is not strictly responsive, be accepted if the variance 
cannot have affected the amount of the bid or given the bidder an advantage or benefit not 
allowed other bidders or, in other words, if the variance is inconsequential.”  (Valley Crest, 
supra at p. 1440, 1441.)  
 
 In concluding that North Bay’s conduct of correcting its bid after bid opening rendered its 
bid non-responsive, the appellate court two competitive advantages on those facts which would 
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flow to North Bay:  (1) changing the percentage of work to be done by subcontractors diverted 
over $1.5 million of work directly to North Bay; and (2) by allowing North Bay to correct the 
percentages after bid opening, North Bay was relieved of potential liability on the bid bond 
without following the procedures set forth in Public Contract Code, section 5101, i.e. North Bay 
could withdraw its bid without forfeiting its bid bond. 
 
 None of those factors are in play with Borden’s bid.  Borden did not specify percentages 
of work to be performed by subcontractors in its original bid and then change those percentages 
to gain an economic advantage and to avoid bid bond liability.  Instead, at the request of the 
Agency and consistent with the Instructions to Bidders, Borden provided information for the 
first time which was omitted from the original bid.  The percentages in Borden’s bid were never 
“corrected” as North Bay did.  Also, Borden was notified that it was going to be awarded the 
Contract.  At no time did the Agency tell Borden that its bid would be considered nonresponsive 
in the absence of further information, giving Borden the opportunity to withdraw its bid.  (See 
Ghilotti Construction Co. v. City of Richmond (1996) 45 Cal.App.4th 897, 911.)  Therefore, 
there was no mistake in Borden’s entire bid package on which it would need to exercise rights 
under section 5101.   
 
 Valley Crest is clearly distinguishable on its facts, which undermine the attempt of the 
Agency to apply the rationale of Valley Crest to Borden’s bid. 
 
MCM Construction, Inc. v. City & County of San Francisco 
   
 Likewise, MCM is distinguishable on its facts.  Indeed, in MCM, the facts are more 
egregious than those presented in Valley Crest.  In bidding the complex San Francisco Airport 
job, MCM Construction, Inc. failed to identify any of the subcontractors who would be 
performing work on this eight-figure project.  The court found this to be a material deviation 
from the call for bids as being in violation of the Subletting and Subcontracting Fair Practices 
Act (hereinafter the “Act”).  (Pub. Cont. Code, §4101, et seq.) 
 
 The rationale in MCM  was sound.  Whether intentional or not, omitting the identity of 
subcontractors in the bid on a $64.1 million proposed job would have permitted MCM to bid 
peddle work to subcontractors after bid for a lesser price and pocket the difference, one of the 
prime if not the exclusive purpose of the Act. 
 
 Here, Borden did not change subcontractors.  Borden did not change the total amount of 
the bid.  Borden did not bid peddle to undisclosed subcontractors for a lesser price.  At the 
request of the Agency, Borden simply provided the percentages of work of already identified 
subcontractors. 
 
Ghilotti Construction Co. v. City of Richmond 
 
 Ghilotti involved a rather tangled web of facts involving the bid of the Richmond Canal 
job.  As part of its decision, the First Appellate Court made statements that are directly 
applicable to the Borden bid. 
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 Preliminarily, the City Council ultimately waived the 50% self-performance requirement 
in the bid package as being “nonsubstantive and inconsequential.”  Therefore, the analysis 
pertained solely to who was the lowest bid at bid time.   
 

The court noted that, in “determining whether a bid is responsive to a solicitation for 
bids, and whether a deviation from contract specifications may be disregarded as insubstantial, 
the contracting entity must provide the bidder with notice and allow it to submit materials 
concerning the issue of responsiveness.” (Ghilotti, at p. 904.)  The Agency did just that, 
consistent with the Instruction to Bidders and Borden’s timely responded.  This procedure is 
sanctioned by Ghilotti. 
 
 In addressing whether a deviation is substantial, the court referenced an opinion of the 
Attorney General by stating: “But, more significantly, the Attorney General concludes a 
deviation is substantial unless it is so inconsequential that it could not affect the amount of the 
bid.”  (47 Ops.Cal.Atty.Gen. 129 (1966) at p. 131; Ghilotti at p. 906.)  Nothing in Borden’s 
identity of the percentage of work of subcontractors affected the amount of the bid. 
 

Lastly, the Ghilotti court distinguished Valley Crest that, after analyzing the various 
calculations to determine the lowest bidder, there was no indication that the City gave the lowest 
bidder information as to the nonresponsive nature of the bid so that it had the opportunity to 
withdraw the bid without forfeiting its bid bond.  (Id. at p. 911.)  Here, as referenced above, the 
Agency never gave Borden notice of the nonresponsive nature of the bid prior to its Notice of 
Award of the Contract so that it could exercise rights pursuant to Public Contract Code, section 
5101. 

 
CONCLUSION 

  
 The Agency does have broad discretion to reject all bids and re-bid the Project.  As 
referenced above, however, this is a fast-tracked project.  Therefore, exercising this option may 
not be feasible.   
 

Regardless, awarding the Contract to JMI would be directly contrary to the competitive 
bidding statutes and case law interpreting those statutes due to immaterial deviation from the call 
for bids involving Borden’s bid and the material non-responsiveness of JMI’s bid.  If the Agency 
were to move forward with awarding the Contract to JMI, Borden would need to consider 
seriously petitioning the court by way of a writ of mandate and/or prohibition for what could be 
considered arbitrary and capricious conduct by the Agency. 
 
 Alternatively, it is clear that Borden did not obtain a competitive advantage in providing 
the work percentages of the four subcontractors on the day after bid opening, at the specific 
request of the Agency, consistent with the Instructions to Bidders, and without altering or 
changing the total amount of its bid.  Therefore, it is respectfully submitted that the Agency 
reconsider its position set forth in your July 29, 2025, letter and award the Contract on the 
Project to Borden. 
 



Mr. Eckhart 
RE: Response to Bid Protest—County Line Recharge Basin Project 
July 30, 2025 
Page 10 

 We will closely monitor the situation up to and including the Board Meeting of August 4, 
2025, and remain available to discuss these issues in further detail at any time. 
 
 

 
 
 
GWM/cf 
 
cc. (VIA EMAIL ONLY) 
 
 ecampbell@sgpwa.com  
 Emmett Campbell 
 Senior Water Resources Planner 
 San Gorgornio Pass Water Agency 
 

mailto:ecampbell@sgpwa.com


County Line Recharge Basin Project 
Contract Award
AUGUST 4, 2025





The Board 
authorized staff to 
advertise for the 
County Line 
Recharge Basin 
Project



Six contractors submitted bids. The 
results are as follows:
Borden Excavating, Inc. – $4,947,222.00

James McMinn, Inc.  – $4,987,952.82

Three Peaks Corp. – $5,234,817.58

Los Angeles Engineering – $5,730,458.80

Empire Equipment Service, Inc. – $5,865,805.07

Riverside Construction Company, Inc. – $6,206,056.45

The engineer's estimate was approximately $5M



The apparent low bidder was Borden 
Excavating, Inc. (Borden) 
 Staff, legal, and Webb reviewed the bid and submitted a Notice of Intent to Award to 
Borden on July 24.
 The second lowest bidder, James McMinn, Inc. (JMI) submitted a bid protest on July 25.
 Staff, legal, and Webb reviewed the bid protest.
 The bid protest keyed in on Borden’s failure to include the percentage of the overall 
work that the listed sub-consultants were going to complete and it was determined that 
the protest had merit.
 Applicable case law holds that failing to include required subcontractor percentage 
allocations is a material deviation that cannot be waived or corrected after bid 
submission.
 Due to this, the Agency has no discretion in accepting Borden’s bid, and the bid must 
be rejected.
 The Agency rescinded the Notice of Intent to Award Borden on July 29



The second lowest bidder, was JMI
 Staff, legal, and Webb evaluated JMI’s bid and it was deemed responsive.

 Staff notified JMI of the bid protest determination and simultaneously 
submitted a Notice of Intent to Award to JMI

JMI’s bid was $4,987,952.82
 This is right around the engineer’s estimate of $5M



SGPWA received $3.1M in ARPA 
funds from Riverside County
 The overall project is divided into two parts:
 SGPWA will complete the basins, and pipeline work
 SBVMWD will complete the turnout connection to the EBX in Bryant

 SBVMWD’s portion of the project is estimated to cost 
approximately $1M and is expected to kickoff sometime later this 
year.

 The ARPA funds are expected to cover roughly half the cost of the 
total project.



Recommendation
Adopt Resolution 2025-06 Awarding a Construction Contract to 
James McMinn, Inc. for the County Line Road Recharge Basin 
Project and Rejecting Borden Excavating Inc.’s Bid
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