
SAN GORGONIO PASS WATER AGENCY 
1210 Beaumont Avenue, Beaumont, CA 

Board of Directors Meeting 
Agenda 

June 19, 2017 at 7:00 p.m. 

Teleconference Location: Americlnn Lodge & Suites Hampton 
702 Central Ave W, Hampton, IA 50441 

1. Call to Order, Flag Salute, Invocation and Roll Call 

2. Statement Regarding Teleconferencing 
- This meeting is also being held at a Teleconference Location which has been 

identified on the agenda. 

3. Adoption and Adjustment of Agenda 

4. Public Comment: Members of the public may address the Board at this time 
concerning items relating to any matter within the Agency's jurisdiction. To comment on 
specific agenda items, please complete a speaker's request form and hand it to the 
board secretary. 

5. Consent Calendar: If any board member requests that an item be removed from 
the Consent Calendar, it will be removed so that it may be acted upon separately. 

A. Approval of the Minutes of the Regular Board Meeting, June 5, 2017* (p. 3) 
8. Approval of the Minutes of the Engineering Workshop, June 12, 2017* (p. 8) 
C. Approval of the Minutes of the Special Board Meeting, June 12, 2017* 

(p. 10) 

6. Reports: 
A. General Manager's Report 

1 . Operations Report 
2. General Agency Updates 

8. General Counsel Report 
C. Directors' Reports 

7. New Business: 
A. Public Hearing: Consideration and Possible Action to enter into Water 

Supply Agreement with Antelope Valley- East Kern Water Agency (AVEK)* 
(p 11) 

8. Consideration and Possible Action on Exchange Agreement with Crestline­
Lake Arrowhead Water Agency for 2000 Acre-Feet of Water in 2017 and to 
Authorize Filing a Notice of Exemption * (p. 99) 

C. Consideration and Possible Action on Resolution 2017-10 Nominating 
Director David Castaldo to ACWA's Region 9 Board of Directors* (p. 106) 

D. Consideration and Possible Action to Change Date of the July 3rd Board 
Meeting. 

8. Topics for Future Agendas 
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9. Announcements: 
A. Finance and Budget Workshop, June 26, 2017 at 4:00 p.m. 
B. Finance and Budget Workshop, June 26, 2017 at 4:00pm 
C. San Gorgonio Pass Regional Water Alliance, June 28, 2017 

1. Regular Meeting at 5:30 pm- Banning City Hall 

10. Adjournment 

*Information included in Agenda Packet 
(1) Materials related to an item on this Agenda submitted to the Board of Directors after distribution of the agenda packet are 
available for public inspection in the Agency's office at 1210 Beaumont Avenue, Beaumont during normal business hours. (2) 
Pursuant to Government Code section 54957.5, non-exempt public records that relate to open session agenda items and are 
distributed to a majority of the Board less than seventy-two (72) hours prior to the meeting will be available for public inspection at 
the Agency's office, located at 1210 Beaumont Avenue, Beaumont, California 92223,' during regular business hours. When practical, 
these public records will also be made available on the Agency's Internet Web site, accessible at: www.sgpwa.com (3) Any person 
with a disability who requires accommodation in order to participate in this meeting should telephone the Agency (951 845-2577) at 
least 48 hours prior to the meeting in order to make a request for a disability-related modification or accommodation. 
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SAN GORGONIO PASS WATER AGENCY 
1210 Beaumont Avenue, Beaumont, California 92223 

Minutes of the 

Directors Present: 

Staff Present: 

Board of Directors Meeting 
June 5, 2017 

David Fenn, President 
Ron Duncan, Vice President 
Lenny Stephenson, Treasurer 
Blair Ball, Director 
David Castaldo, Director 
Stephen Lehtonen, Director 
Michael Thompson, Director 

Jeff Davis, General Manager 
Thomas Todd, Finance Manager 
Jeff Ferre, General Counsel 

1. Call to Order, Flag Salute, Invocation, and Roll Call: The meeting of the 
San Gorgonio Pass Water Agency Board of Directors was called to order by 
Board President Fenn at 7:00 p.m ., June 5, 2017 in the Agency Boardroom at 
1210 Beaumont Avenue, Beaumont, California. President Fenn led the Pledge 
of Allegiance to the flag. Director Ball led the invocation. A quorum was 
present. 

2. Adoption and Adjustment of Agenda: President Fenn asked if there were 
any adjustments to the agenda. There being none the Agenda was adopted as 
presented. 

3. Public Comment: President Fenn asked if there were any members of the 
public that wished to make a public comment on items that are within the 
jurisdiction of the Agency. There were no members of the public that wished to 
comment at this time. 

4. Consent Calendar: 
A. Approval of the Minutes of the Regular Board Meeting, May 15, 2017 
B. Approval of the Minutes of the Finance and Budget Workshop May 22, 

2017 
C. Approval of the Finance and Budget Workshop Report, May 22, 2017 

Director Stephenson made a motion, seconded by Director Thompson, to adopt 
the consent calendar as presented. Motion passed 7-0. 

5. Reports: 

A. General Manager's Report: 
(1) Operations Report: (a) SWP Water Deliveries: The Agency delivered a 

total of 1418 acre-feet to the Noble Creek Connection, for the month of May; a total 
of 5451 acre-feet so far this year. 

(2) General Agency Updates: (a) Cal Water Fix: USFWS and NMFS issue final 
· Biological Opinion this week (Friday). Once the ROD/NOD has been issued 
engineering and design work will progress toward construction. More updates will 
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be provided i.n the coming weeks and months. Cal Water Fix is not needed for the 
state as a whole, it will also protect our investment in EBX; Lowers our marginal 
cost of water; possibly incentivize other Contractors to sell or lease their Table A 
water to other Contractors. (b) Flume Update: The PEs have submitted an 
alternate cost share agreement in the amount of $100k instead of $600k and are 
working on setting up a follow-up meeting with the Regional Forester. 

B. General Counsel Report: (a) General Counsel Jeff Ferre deferred from 
reporting due to the length of the agenda. 

C. Directors Reports: (1) President Fenn reported on the City of Beaumont 
Council meeting that he attended on May 16th

• He also reported on the May 18th 

BCVWD Board meeting stating that its board approved the Sites cost sharin� 
agreement with the Agency. (2) Director Ball reported on the BCVWD May 18 
Board meeting. (3) Director Castaldo reported on the BCVWD May 18th Board 
meeting. 

6. New Business: 

A. Public Hearing on Determination of Whether to Form a Groundwater 
Sustainability Agency Pursuant to the SGMA for the Yucaipa Sub-basin: 
President Fenn opened the Public Hearing at 7:12 pm. A colored map of the 
Yucaipa Sub-basin was handed out to the Board and to members of the public. 
General Manager Davis provided his report on this item. He stated that the map is 
of the Yucaipa Basin. He explained why SGPWA was invited to be a participant. 
He also reviewed why this agreement is different from other GSA's that the Agency 
is now a part of. General Manager Davis answered questions from the Board. After 
discussion, General Manager Davis concluded his report for the public hearing. 
President Fenn requested public comment. There being none President Fenn 
closed the Public Hearing at 7:24. 

B. Consideration and Possible Action Regarding Adoption of Resolution No. 
2017 -09 - Election to become a Groundwater Sustainability Agency (GSA) for 
the Yucaipa Sub-Basin: A staff report, Resolution No. 2017-09 and a 
Memorandum of Agreementwere included in the agenda packet. After discussion, 
Director Duncan made a motion, seconded by Director Stephenson to adopt 
Resolution 2017-09, creating the Yucaipa Sub-Basin GSA, and to participate as a 
member of the GSA in developing a Groundwater Sustainability Plan (GSP) for the 
Yucaipa Sub-basin. Motion passed 7-0. 

C. Consideration and Possible Action Regarding Engagement of New Auditor 
for Fiscal Year 2016-2017 : A staff report and an Engagement Letter from Eadie & 
Payne were included in the agenda packet. General Manager Davis explained the 
interview process that he and Finance Manager Thomas Todd conducted in order to 
secure an auditor. He stated that the Auditor reports to the Board and not to Staff. 
He is confident that Eadie & Payne is the best firm to perform the Agency's audit for 
2016-2017 at a proposed cost of $19,900. The funds are budgeted for next year; 
there will be no fiscal impact. Discussion took place between the board members on 
the process of hiring auditors for the future and that perhaps it would be best to have 
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board members have a more active role in the hiring of the auditor and to invite the 
auditor to a Finance and Budget workshop to answer questions from the Board. After 
discussion, Director Stephenson made a motion, seconded by Director Ball, to 
authorize contracting with Eadie & Payne to perform the 2016-2017 Audit, and to 
authorize the President and General Manager to sign the engagement letter. Motion 
passed 7-0. 

D. Consideration and Possible Action Regarding Cost of Living Adjustment for 
Agency Staff: A staff report was included in the agenda packet. President Fenn 
made a motion, seconded by Director Duncan, that Agency staff (not including the 
General Manager) receives a 2.7% cost of living increase starting July 1st

• Motion 
passed 7-0. 

E. Consideration and Possible Action Regarding Nominations for ACWA 
Region 9 Board of Directors: A staff report and ACWA Nomination materials were 
included in the agenda packet. General Manger Davis reported on the Agency's past 
involvement and expected duties of ACWA Region 9 Board members. He also 
explained the potential fiscal impact, as the Agency would be responsible for travel 
costs for meetings and other events. After discussion, Director Castaldo requested to 
be nominated. General Manager Davis stated that a nomination resolution will be 
drafted for consideration at the next regular board meeting. 

F. Consideration and Possible Action Regarding Authorization to Advertise 
Fiesta Recharge Facility for Construction: A staff report was included in the 
agenda packet. General Manager Davis stated that the Board directed staff to move 
forward in getting a packet ready for advertising of the construction of the facility. 
The purpose of this item is for the Board to decide if it would like to proceed with the 
advertising at this point in time. The estimated cost of construction and other post­
design costs is approximately $2.75 million, not including fencing, landscaping, water, 
or power. The cost estimate includes an unofficial inflation accounting from the 
original cost estimate. The project is eligible for funding under Prop 1 and can be 
applied for even if construction has been completed. The Agency has spent 
approximately $5.7_million to dt:tt� on _ _lgod,CEQA, preliminary and final design, and 
construction of the pipeline portion of the project. Director Ball felt that going out to 
bid at this time would diminish the Agency's chances of Prop 1 funding. He 
questioned additional costs that will be incurred above and beyond the construction 
of the facility. Director Duncan stated that the action on this item is to go out to bid 
only. This information will be used to determine if it is feasible to begin construction 
now or to wait until a future date. General Manager Davis stated that Prop 1 funding 
decisions could be another year or more before a funding decision is made. General 
Manager Davis then explained the bidding process. Director Stephenson stated that 
Beaumont Cherry Valley Parks and Recreation has indicated an interest in utilizing 
some of our purchased land and it is possible that they may assist with some of the 
burden of landscaping. General Manager Davis stated that BCVPR has indicated 
that they might share a well, but improvements to the well are needed. The Board 
requested Staff to provide additional cost estimates for fencing and landscaping at a 
future meeting. After discussion, Director Stephenson made a motion, seconded by 
Director Duncan, to move forward with advertising for the construction of the facility. 
President Fenn requested a roll call vote: 
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Roll Call: Aye Noes Absent Abstain 
Director Stephenson IZI □ □ □ 

Director Ball □ IZI □ □ 

Director Lehtonen IZI □ □ □ 

Director Castaldo IZI □ □ □ 

Director Duncan IZI □ □ □ 

Director Thompson IZI □ □ □ 

President Fenn IZI □ □ □ 

Motion passed 6-1, with Director Ball opposed. 

G. Consideration and Possible Action Regarding Adoption of Ordinance 13 
Amending Ordinance 8: A staff report was included in the agenda packet. General 
Counsel Ferre explained that the Agency is not changing Ordinance 8; the Agency is 
changing the Rules and Regulations. Adoption of Ordinance 13 will change portions 
of the applicable Rules and Regulations in regards to an application for service. The 
change will remove the return flows requirement that is currently in the Rules and 
Regulations Section 4.09. Should the Board adopt Ordinance 13, Section 4. 09 would 
be removed and the rest of the application requirements will remain in place. Director 
Duncan made a motion, seconded by Director Thompson, making the change that 
was indicated by counsel. President Fenn requested a roll call vote: 

Roll Call: Aye Noes Absent Abstain 
Director Stephenson IZI □ □ □ 

Director Ball IZI □ □ □ 

Director Lehtonen IZI □ □ □ 

Director Castaldo IZI □ □ □ 

Director Duncan IZI □ □ □ 

Director Thompson IZI □ □ □ 

President Fenn IZI □ □ □ 

Motion passed 7-0. 

H. Consideration and Possible Action Regarding Application from BCVWD to 
Expand Noble Connection from 20 cfs to 34 cfs Pursuant to Revised Ordinance 
8: A staff report and a Biological Resources Assessment performed by Webb were 
included in the agenda packet. General Manager Davis stated that this item was 
discussed last month. The agenda packet includes a new staff report and last 
month's staff report. The recommendation is that the Board approves BCVWD's 
application, and that the Noble Connection expansion is exempt from CEQA Class 1 
and Class 3 exemptions. The Board would also need to direct staff (BBK) to have a 
CEQA Notice of Exemption lawfully filed. Director Thompson made a motion, 
seconded by Director Duncan, to approve as recommended. Motion passed 7-0. 
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7. Topics for Future Agendas: 1. Director Ball would like a staff report on High 
Valleys water needs. 2. Director Castaldo would like for the Board to consider 
reviewing the policy for the hiring of an auditor. General Counsel Ferre stated that 
the Board could direct the Finance Committee to be involved in the interviews. 3. 
Director Lehtonen asked that discussion on fencing and power for the Beaumont 
Avenue Recharge Facility be addressed at the next Engineering Committee 
meeting. 

8. Announcements: 
A. Engineering Workshop June 12, 2017 at 4:00 p.m. 
8. Regular Board Meeting, June 19, 2017 at 7:00 p.m. 
C. Finance and Budget Workshop June 26, 2017 at 4:00 p.m. 

9. Adjournment 

D'r:.a.ft. - cf'u.Ji.c.c.t. hr 11crwui. � 
Jeffrey W. Davis, Secretary of the Board 
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SAN GORGONIO PASS WATER AGENCY 
1210 Beaumont Avenue, Beaumont, CA 92223 

Minutes of the 
Board of Directors Engineering Workshop 

June 12, 2017 

Directors Present: David Fenn, President 
Blair Ball, Director 

Directors Absent: 

Staff Present: 

David Castaldo, Director 
Ron Duncan, Director 
Steve Lehtonen, Director 
Leonard Stephenson, Director 

Michael Thompson, Director 

Jeff Davis, General Manager 
Jeff Ferre, General Counsel 
Cheryle Rasmussen, Executive Assistant 

1. Call to Order, Flag Salute and Roll Call. The Engineering workshop of the San 
Gorgonio Pass Water Agency Board of Directors was called to order by Director 
Duncan at 4:00 p.m. , June 12, 2017 in the Agency Conference room at 1210 
Beaumont Avenue, Beaumont, California. Director Duncan led the Pledge of 
Allegiance to the flag. A quorum was present. 

2. Public Comment. No members of the public wished to speak at this time. 

3. Discussion of Principles of Proposed Water Exchange with Crestline Lake 
Arrowhead Water Agency. A list of principles was included in the agenda package. 
General Manager Davis reviewed the proposed exchange agreement with the 
Board. The agreement is for 2000 acre-feet of water coming to the Agency in 2017, 
with the Agency being required to provide 1000 acre-feet back to CLAWA within ten 
years, with no more than 500 acre-feet in any given year. Each party would pay the 
variable costs of the water delivered to it. After discussion, it was the consensus of 
the Board that this agreement be brought forward for action. 

4. Discussion of Possible Fencing and Landscaping Options for Fiesta 
Recharge Facility. Options and costs for fencing were included in the agenda 
package. General Manager Davis noted that these were the same handouts used in 
the April 2013 Engineering workshop, so the prices would likely be higher today. 
After discussion, the Board asked General Manager Davis to gather updated cost 
information on various fencing options, discuss possible partnering options with the 
regional parks district, and come back to the Board for further discussion. General 
Council Ferre noted that staff has everything it needs to advertise the project for 
construction; the information requested by the Board would be used at a later date 
for potential installation of fencing and/or landscaping. 

5. Discussion of District Transparency Certificate of Excellence. Information 
on the District Transparency Certificate of Excellence from the Special District 
Leadership Foundation was included in the agenda package. General Manager 
Davis told the Board that it is his impression that the Board wishes to be as 
transparent as possible on all issues, and indicated that the Agency could earn a 
certificate of excellence in transparency if it wishes. He reviewed the major 
requirements for such a certificate, noting that the Agency already has met most of 
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the requirements. After discussion, it was the consensus of the Board not to apply 
for such a certificate. The Board noted that they felt the Agency Board and staff are 
doing an excellent job in being transparent and that the Agency did not need a 
certificate to advertise this fact. 

6. Announcements 
A. Regular Board Meeting, June 19, 2017 at 7:00 pm. 
B. Finance and Budget Workshop, June 26, 2017 at 4:00 pm. 
C. San Gorgonio Pass Regional Water Alliance, June 28, 2017 

1. Regular Meeting at 5:30 pm-Banning City Hall 

7 .  Adjournment 
Director Duncan adjourned the meeting at 5:03 pm. 

Vrwjt. - cf'ubf.c.ci:. t.a-71crn.'ul cll-p_p_,r.aval 
Jeffry Ferre, Legal Counsel 
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SAN GORGONIO PASS WATER AGENCY 
1 21 O Beaumont Avenue, Beaumont, CA 92223 

Minutes of the 
Special Board Meeting 

June 12 ,  201 7  

Directors Present: David Fenn ,  President 
Ron Duncan ,  Vice President 
Blair Bal l ,  Director 
David Castaldo, Director 
Steve Lehtonen , Director 
Leonard Stephenson, Director 

Directors Absent: Michael Thompson, Director (Absent) 

Staff Present: Jeff Davis, General Manager 
Jeff Ferre, General Counsel 

1 .  Call to Order, Flag Salute and Roll Cal l :  The Special Meeting of the San 
Gorgonio Pass Water Agency Board of Directors was called to order by President David 
Fenn at 5 :04 p .m . ,  June 1 2, 201 7  in the Agency Board room at 1 21 0  Beaumont Avenue, 
Beaumont, California. A quorum was present. 

2. Adoption and Adjustment of the Agenda: There were no changes to the 
agenda. 

3.  Public Comment. President Fenn asked if there was any public comment. Tom 
Shalhoub (Director of YVWD) referenced the last item that was d iscussed during the 
June 1 ih Eng ineering Workshop. He stated the California Special District Association is 
for a tool for special. d istricts to use for educational purposes. No other members of the 
publ ic wished to speak at this time. 

4. Closed Session (1 Item) Time: 5 :05 p.m. 
A. CONFERENCE WITH LEGAL COUNSEL - ANTICIPATED LITIGATION 

Invitation of l itigation pursuant to paragraph (4) of subdivision (d) 
of Government Code Section 54956.9 
(One Potential Case) 

The meeting reconvened to open session at: Time: 5 :55 pm 

General Counsel Ferre stated that there was no action taken during closed session 
that is reportable under the Brown Act. 

5. Announcements 
A. Regular Board Meeting, June 1 9, 201 7 at 7 :00 p.m. 
B.  Finance and Budget Workshop, June 26, 201 7  at 4:00 p.m. 
C. San Gorgonio Pass Reg ional Water Al l iance,  June 28, 201 7  

1 .  Regular Meeting at 5 :30 p .m.- Banning City Hall 

6. Adjournment Time: 5:56 pm 

7Jtr..aJ-t. - cf"u.lr,j.c.e.t. t.u-71unJuL � 
Jeffrey W. Davis , Secretary of the Board 
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MEMORANDUM 

TO: 

FROM : 

RE: 

DATE: 

Summary: 

Board of Di rectors 

Genera l  Manager 

Consideration and possib le action to enter into a Water Supply 
Agreement with the Antelope Val ley-East Kern Water Agency 

June 1 9 , 201 7 

The Agency has been i n  negotiations with the Antelope Val ley-East 
Kern Water Agency ("AVEK") regard ing the potentia l  lease of 1 ,700 
acre feet per year ("AFY") of non-state water project water from the 
Kern River ("Nickel Water") .  The Nickel Water has been made 
avai lab le to AVEK through a series of agreements and parties 
i nclud ing ,  but not l im ited to , the Nickel Fami ly LLC and the Kern 
County Water Agency. AVEK has offered to lease the Nickel Water 
to the Agency pursuant to the proposed Water Supply Agreement, a 
copy of wh ich is included in the agenda package. 

Background: 
The Agency has for some time sought add itional water suppl ies over 
and above its contracted amount of State Water Project Water of 
1 7 ,300 acre-feet per year. This has included both long-term suppl ies 
and short-term suppl ies .  The Agency has had some success in  this 
regard ,  as l isted below: 

• Contracti ng for add itional suppl ies from Yuba County Water 
Authority i n  years in which they are avai lable ( long-term) .  

• Purchasing 1 000 extra acre-feet of water from a mu lti-year pool 
created by State Water Contractors . 

• S igning several exchange agreements with Crestl ine-Lake 
Arrowhead Water Agency bring ing water to the Agency's 
service area up  front, with a portion of that being exchanged 
back to CLAWA over a ten-year period . 
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Overa l l ,  the Agency has obtained approximately 6000 acre-feet of 
add itional supp l ies through these mechanisms, with some portion of 
that needing to be returned to CLAWA. 

However, the Agency recognizes that addit ional long-term suppl ies 
wi l l  be requ i red , and has continued to seek these out. Last year, the 
Agency contracted with Provost & Pritchard to identify suppl ies that 
may be avai lab le throughout the State, and the Board d i rected staff to 
seek out some of these opportun ities. S ince that time, staff has been 
seeking such suppl ies through a number of potentia l  transactions. 

Detai led Report: 
One of the opportun ities identified in the Provost & Pritchard report 
was the Nickel Water, orig inal ly Kern River water rights belonging to 
the Nickel Fami ly LLC that were sold to KCWA and subsequently 
leased to other parties in various portions. One portion, 1 700 acre­
feet, is currently under the control of AVEK and AVEK has offered to 
lease that N ickel Water to the Agency. 

The proposed Agreement i ncludes, but is not l im ited to , the fol lowing 
deal poi nts : 

• The water wi l l  be avai lable annua l ly for 20 years , beginn ing in 
201 7. 

• The Agency wi l l  have the right of first refusal to renew the term 
of the Agreement for an add itional 20-year term subject to 
agreement and consu ltation between the parties . 

• Should AVE K  not wish to renew the term , it wi l l  provide the 
Agency with one year's written notice .  

• The 1 700 acre-feet per year wi l l  be del ivered by AVEK to the 
Tupman Turnout on the Cal ifornia Aqueduct, which is South of 
the Delta . The Agency wi l l  schedu le del ivery of this water with 
AVEK each year. 
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The Agreement and its exhib its define the cost of the water with an 
annua l  cost of l iving adjustment. Thus, the cost wi l l  i ncrease each 
year. There are three components to the cost, not i ncluding the cost 
to pump it to the Agency's service area : 

• Purchase of the water (annual adjustment) 
• Replenishment charge (annual adjustment) 
• Admin istrative charge (no annual adjustment) 

The replen ishment charge wi l l  start at $300 per acre-foot in 201 7,  
escalating annua l ly either 3% or by the consumer price index in Los 
Angeles , Orange, and Riverside Counties , whichever is larger. The 
cost of the water wi l l  i ncrease by the same index. The current or 
201 7 cost of this water is $71 6.29 per acre-foot. The admin istrative 
charge is $5 per acre-foot. 

Thus ,  the cost per acre-foot of th is water at the Tupman Turnout i n  
201 7 is  $1 021 .29. This does not include the cost to pump the water 
to the Agency's service area. The approximate 201 7 cost to do so is 
$247, s l ightly less than the cost to pump from the Delta . For p lann ing 
purposes, the Board should th ink in terms of the $1 021 .29 i ncreasing 
by approximately 3% per year. Over time, the variable rate to pump 
the water to the Agency's service area is l ikely to increase by more 
than 3°/o per year. 

The tota l cost of the water, in 201 7,  includ ing pumping it to the 
Agency's service area , is approximately $ 1 268 . 

Fiscal Impact: 
I n  201 7 ,  the cost to procure the 1 700 acre feet (not includ ing pumping 
it) wou ld be approximately $1 . 7 4 mi l l ion .  This would i ncrease 
approximately 3% per year going forward (th is could be more than 
3% in years in wh ich the regional CPI is greater than 3% ) .  

CEQA Compliance 

Agency staff has evaluated the proposed Agreement i n  l ight of the 
standards for environmental review set forth in the Cal iforn ia 
Envi ronmental Qual ity Act (Pub.  Resources Code, §§ 2 1 000 et seq . )  
and  the Cal iforn ia Code of Regulations (Ca l .  Code Regs . ,  tit. 1 4, §§ 
1 5000 et seq . )  ("State CEQA Guidel i nes") .  Based on that review, 
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has determined that the Agreement is exempt from CEQA 
review pursuant to State CEQA G uidel i nes section 1 530 1 . 
Specifical ly, the Agreement is exempt because implementation of the 
Agreement wou ld consist of the continued operation of an existing 
publ ic i nfrastructure system,  the Cal iforn ia Aqueduct ,  and wou ld 
resu lt i n  no construction or expansion of the existi ng use of the 
Aqueduct. Thus the Agreement is exempt from CEQA review. 

Furthermore, the Agreement is also exempt from CEQA pursuant to 
State CEQA Guidel ines section 1 506 1 (b )(3) because it can be seen 
with certai nty that there is no possib i l ity that the Agreement may have 
a significant impact on the environment. I mplementation of the 
Agreement wi l l  on ly involve a minor annual  change in  the amount of 
water received by SGPWA. No physica l  faci l ities wi l l  be constructed 
to produce or transport water because a l l  such requ ired faci l ities 
a lready exist. In add ition ,  no new water production or transportation 
capacity is created by the Agreement. As a result , it can be seen with 
certainty that there is no possib i l ity that the exchange may have a 
sign ificant i mpact on the environment. 

Recomm endation: 
Staff recommends that the Board approve the Water Supply 
Agreement with the Antelope Val ley-East Kern Water Agency, 
procuri ng 1 700 acre-feet of addit ional water supply annual ly for 
twenty years. 

Staff also recommends that the Board find that th is action is exempt 
from the Cal iforn ia Environmental Qual ity Act under Sections 1 5301 
and 1 506 1 (b)(3) and d i rect staff to fi le the appl icable notice. 
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WATER SUPPLY AGREEMENT 

. This Water Supply Agreement ("Agreement") is made and entered into as of April _, 

201 7, by and between the SAN GORGONIO PASS WATER AGENCY ("SGPWA") and 

ANTELOPE VALLEY-EAST KERN WATER AGENCY ("AVEK"). AVEK and SGPWA are 

sometimes individually referred to herein as a "Party" and collectively as the "Parties". 

RECITALS 

A. A VEK and SGPW A are state water contractors and regional water agencies that 

provides water on a wholesale basis to retail water providers and other public agencies within 

their respective service areas. 

B .  As ofJ anuary 1 ,  201 7, A VEK acquired the right to take delivery of 1 ,700 acre feet 

per year ("AFY") of non state water project water ("Kem Water") that is provided by the Kem 

County Water Agency ("KCWA") through a series of agreements that are described as follows : 

(i) Pursuant to that certain Contract to Transfer Kem River Lower River 

Water Rights dated January 23, 2001 ("KCWA-Nickel Agreement"), the Nickel Family, LLC, a 

California limited liability company ("Nickel"), conveyed its water rights in the Kem River to 

KCW A in exchange for a perpetual right to ten thousand · (1 0,000) AFY of water ("Agency 

Transfer Water") to be made available by KCW A for the benefit of Nickel pursuant to the tenns 

of the KCWA-Nickel Agreement. The KCWA-Nickel Agreement provides that Nickel is 

entitled to delivery of the Agency Transfer Water at a point called Tupman, located at milepost 

238 .04 within Reach 12E of the State Water Project's California Aqueduct, in Kem County 

("Point of Delivery").  A copy of the KCWA-Nickel Agreement is attached hereto as Exhibit "A" 

and is incorporated herein by this reference. Nickel has the right to sell or transfer the Agency 

Transfer Water to third parties within or outside of Kem County; 

(ii) In 2007, Wckel entered into that ce1iain Option and Water Purchase 

Agreement dated May 1 ,  2007 ("Nickel-DMB Agreement"), with DMB Communities II LLC, an 
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Arizona limited liability company ("DMBCII"), pursuant to which DMBCII acquired an option to 

purchase the right to eight thousand three hundred and ninety three (8,393) acre-feet per year 

("AFY") of Nickel' s  Agency Transfer Water ("Nickel Water"). Section 1 0  of the Nickel-DMB 

Agreement allows DMBII to assign Nickel Water, under certain conditions, to third parties upon 

the consent of Nickel . DMBCII exercised the option in 2008 and Nickel approved DMBCII's 

assignment of the Nickel-DMB Agreement to DMB Pacific, LLC, a Delaware limited liability 

company ("DMB"). A copy of the Nickel-DMB Agreement is attached hereto as Exhibit 11B 11 and 

is incorporated herein by this reference; 

(iii) In 201 3 ,  DMB assigned to CV Communities, LLC, a Delaware limited 

liability company, the right to purchase one-thousand seven-hundred (1 ,700) AFY of Nickel 

Water pursuant to the terms of that certain Option and Partial Assignment of DMB Interest In 

2007 Option And Water Purchase Agreement To CV Communities dated July 1 0, 201 3 ("CV 

Option Agreement"). Nickel consented to the CV Option Agreement (the "Nickel Consent"). 

Both the CV Option Agreement and the Nickel Consent are attached hereto as Exhibit "C". CV 

exercised the option on March 3 1 ,  2016 ;  and 

(iv) CV assigned all of its rights and interest in the CV Option Agreement to 

AVEK pursuant to that certain Assignment of CV Communities, LLC, Interest in 2007 Option 

and Water Purchase Agreement to Antelope Valley East-Kem Water Agency dated June 6, 201 6  

("A VEK Assignment") and A VEK assumed all of CV' s obligation under the CV Option 

Agreement. The AVEK Assignment is attached hereto as Exhibit "D". The rights of AVEK 

pursuant to the AVEK Assignment became effective on January 1 ,  201 7. 

C. AVEK desires to supply the Kem Water to SGPWA in accordance with the terms 

and conditions set forth herein and SGPW A desires to purchase such water on a long tenn basis 

to supplement its existing water supplies. 

NOW THEREFORE, in consideration of the foregoing recitals and the promises and 

covenants contained herein, the Parties agree as follows: 
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1. Purpose. The Purpose of this Agreement is to formalize the tenns and conditions 

by which A VEK will provide the Kern Water to SGPW A, for delivery at the Point of Delivery, 

beginning on the Effective Date and continuing each year thereafter for as long as this Agreement 

remains in effect. 

2. Effective Date. The Effective Date of this Agreement will be as of January 1 ,  

2 0 1  7 ,  and SGPW A will b e  entitled to all Kern Water delivered to A VEK as of that date. 

3. Term of Agreement. 

(a) Contract Term. The term of the Agreement shall commence on the 

Effective Date and end on December 3 1 ,  2036 ("Term"). A VEK will take all action necessary to 

maintain its rights pursuant to the CV Option Agreement throughout the Term. SGPW A will 

have the first right of refusal to renew the Term for an additional twenty (20) year tenn subject to 

agreement and consultation among the parties. Should A VEK not wish to renew the Term, it 

shall provide SGPWA with one year's written notice to that effect. 

(b) Delivery Year. Each "Delivery Year" shall commence on the Effective 

Date and any anniversary thereof during the Term and continue for a period of one (1)  year. 

4. Quantity of Kern Water. SGPWA will be obligated to take or pay for its full 

allocation of Kem Water during each Delivery Year. 

5. Reservation of Kern Water. Subject to the terms and conditions of this 

Agreement, A VEK shall take all action necessary to fulfill its obligations to deliver Kem Water 

to SGPWA under this Agreement. To the extent possible, A VEK will coordinate with KCW A 

CV, DMB, DMBCII and Nickel, and SGPWA·to schedule deliveries of the Kern Water at the 

Point of Delivery. 

6. Purchase Price for Kern Water. The purchase price for Kern Water delivered 
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by A VEK to SGPWA shall be (i) the purchase price per acre foot as set forth in the Nickel-DMB 

Agreement; and (ii) an annual replenishment charge of three hundred dollars ($300.00) per acre 

foot payable to A VEK.. If SGPW A does not import all the Kem Water to its service area 

annually, SGPW A can deliver the unused portion of the Kem County water to A VEK's turnout 

and forgo the replenishment charge for water delivered to A VEK. A VEK will have the right to 

otherwise store and/or dispose of such water unless SGPW A has entered into a separate water 

banking agreement with A VEK to store such water. The replenishment charge will be adjusted 

for each Delivery Year commencing on January 1 ,  201 8, based on the change in the Consumer 

Price Index - identified in the Nickel Agreement . 

7. Costs of Delivery. SGPW A will be responsible for (i) all power charges as 

required pursuant to Section 4.5 of the KCWA-Nickel Agreement to deliver the Kem Water to 

the Point of Delivery (a copy of Exhibit D to the KCWA-Nickel Agreement is attached hereto as 

Exhibit "E"); and (ii) all charges to deliver the Kem Water from the Point of Delivery to the 

SGPW A service areas, including without limitation, all wheeling charges imposed by the 

Department of Water Resources. 

8. Payments. 

(a) AVEK shall invoice SGPWA on an annual basis in advance for the 

amounts payable to purchase water pursuant to Section 6(i) and SGPWA will pay such invoice 

within thirty (30) days of the invoice date . .  

(b) The replenishment charge will be payable to A VEK per section 8( a). At 

the end of each Delivery Year based on the actual number of acre feet of Kem Water that is 

delivered to SGPW A. and A VEK ; A VEK will credit SGPW A for such amounts delivered to 

A VEK.. SGPW A will be responsible to pay A VEK and/or KCW A for all power charges or other 

delivery charges payable by SGPW A pursuant to Section 7 of this Agreement within thirty (30) 

days of the date of an invoice for such amounts . 

(c) AVEK shall have the right to charge late fees ofup to five percent (5%) of 
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the overdue amount for any invoice that is not paid within 30 days after the due date or 60 days 

after the invoice date. 

9. Delivery of Water. 

(a) Point of Delivery. The physical point of delivery of Kem Water pursuant 

to this Agreement shall be the Point of Delivery, provided, however, that if SGPWA enters into a 

water banking agreement with A VEK, then the Point of Delivery will be as specified in such 

agreement. A VEK and SGPW A will be solely responsible for coordinating water deliveries from 

the Point of Delivery to the SGPW A service area. 

(b) Delivery Schedule. A VEK will cooperate with SGPW A to coordinate 

with KCWA for the delivery of the Kem Water to SGPWA at the Point of Delivery upon a 

mutually agreeable delivery schedule. All deliveries will be subject to the terms of the KCWA­

Nickel Agreement. 

(c) Suspension. The delivery of Kem Water may be suspended or curtailed 

during any period of public emergency or disaster that is declared by A VEK. For the purposes of 

this Agreement, a public emergency or disaster shall not include ordinary measures taken during 

periods of drought or water shortage. 

(d) Obligations of AVEK. For the purposes of this Agreement and subject 

the limitations contained in this Section 9, A VEK shall have fulfilled its obligation to make Kem 

Water available for delivery so long as the amount of Kem Water scheduled for delivery by 

SGPWA is available at the Point of Delivery pursuant to a predetermined and mutually agreed 

upon delivery schedule. 

10. Water Quality. AVEK makes no representation or warranty concerning the 

quality of the Kem Water delivered by KCW A to the Point of Delivery, provided, however, that 

A VEK will work with SGPW A, CV, DMB, DMBII and Nickel to enforce the tenns of the 

KCWA-Nickel Agreement. 

5 53 97 .00009\29658464.2 1 9/107 



1 1. Resale of Kern Water. SGPW A shall be free to market and sell the Kem Water 

to other parties within their service area without restriction to price and terms. SGPW A assumes 

all responsibility for delivery of Kern Water from SGPW A to its customers and contracting 

parties. A VEK's obligations under this Agreement are solely with SGPWA and no customer of 

SGPW A nor other third party shall have the right to enforce the terms of this Agreement as a 

third party beneficiary. 

12. Regulatory Requirements. The implementation of this Agreement shall be 

subject to satisfaction by A VEK and SGPW A of the regulatory requirements set forth herein. 

Each of A VEK And SGPW A shall, if necessary, undertake the following: (i) obtain all permits, 

consents, entitlements and approvals necessary to enable the A VEK to reserve and sell, and 

SGPWA to purchase, the Kem Water that is the subject of this Agreement; and (ii) fully and 

completely comply with the requirements of the California Environmental Quality Act 

("CEQA"), including, if it is determined that this transaction is subject to CEQA and not exempt 

from CEQA, the completion of an initial study, and ( 1 )  either (a) there shall have been adopted a 

negative declaration or a mitigated negative declaration, or (b) a final environmental impact 

report shall have been completed and approved, and (2) the time shall have expired within which 

a judicial proceeding may be instituted challenging the validity or completeness of any such 

determination of exemption, or adoption of a negative declaration or of a mitigated negative 

declaration, or approval of a final environmental impact report. The lead agency for the purposes 

of CEQA will be detennined in consultation between A VEK and SGPW A. 

13. Service Area Integrity. Nothing in this Agreement is intended nor shall it be 

interpreted to change the existing service area of A VEK and SGPW A or to allow A VEK to sell 

water to any retail customer of SGPW A. 

14. Representations or Warranties of AVEK. AVEK makes the following 

representations, warranties and covenants to SGPW A: 
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(a) Power and Authority to Execute and Perform this Agreement. AVEK 

has the power and authority to enter into this Agreement and to perform its obligations and all 

necessary approvals and authorizations have been obtained. 

(b) Enforceability. This Agreement and the CV Option Agreement constitute 

legal, valid and binding agreements and the obligations of A VEK pursuant to this Agreement and 

the A VEK Assignment, are enforceable against the A VEK in accordance with their respective 

terms. 

15. Representations or Warranties of SGPWA. SGPWA makes the following 

representations, warranties and covenants to AVEK: 

(a) Power and Authority to Execute and Perform this Agreement. 

SGPW A has the power and authority to enter into this Agreement and to perfonn its obligations 

and all necessary approvals and authorizations have been obtained. 

(b) Enforceability. This Agreement constitutes a legal, valid and binding 

obligation of SGPW A, enforceable against SGPW A in accordance with its terms. 

16. Default and Termination. In the event either party ("Defaulting Party") fails to 

make any payment under this Agreement when due, or fails to perform any obligation otherwise 

required by this Agreement, the other party ("Non-Defaulting Party") may demand in writing 

that the Defaulting Party cure such non-performance. The Defaulting Party shall have ninety (90) 

days after receipt of such demand to cure. In the event the Defaulting Party fails to cure a default 

within the ninety (90) day period, the Non-Defaulting Party may pursue the applicable remedies 

and in the event SGPW A is the Defaulting Party, A VEK may suspend delivery of Kem Water 

and redirect such water to other uses for the duration of the suspension. During this suspension 

of deliveries, A VEK and SGPWA shall meet and confer on the dispute in an attempt to resolve 

it. A VEK shall restore water delivery when SGPWA has cured all outstanding defaults and paid 

all amounts due to A VEK as agreed to by both parties. In the event that the dispute is not 
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resolved within 90 days after suspension, A VEK may terminate this Agreement at any time 

thereafter. 

17. Expiration of Term. This Agreement shall terminate and be of no further force 

and effect as of the expiration of the Term. 

18. Indemnity. SGPW A, its successors and assigns, shall hold harmless, defend and 

indemnify AVEK, its officials, employees, agents, successors and assigns (all of which are herein 

referred to as the "A VEK Indemnified Parties") from and against all liabilities, obligations, 

claims, damages, losses, actions, judgments, suits, costs and expenses, including but not limited 

to reasonable attorneys' fees ( collectively, "Damages"), which may be imposed on, incurred by, 

or asserted against A VEK Indemnified Parties as a result of (i) a breach of SGPW A' s 

obligations; or (ii) the delivery, use or transfer of the Kem Water by SGPW A. Notwithstanding 

the foregoing, in no event shall SGPWA be liable to indemnify a AVEK Indemnified Party for (i) 

any Damages resulting from the gross negligence or willful misconduct of A VEK; or (ii) any 

third party claim brought in connection with regulatory approvals. This indemnification shall 

survive termination of the Agreement. A VEK, its successors and assigns, shall hold harmless, 

defend and indemnify SGPW A, its successors and assigns, from and against all Damages which 

may be imposed on, incurred by, or asserted against SGPWA as a result of a breach of AVEK's 

obligations under the A VEK Assignment or this Agreement. 

19. Third Party Claims. Promptly following notice of any "Third Party Claim" for 

which A VEK is indemnified hereunder, A VEK shall notify SGPWA of such claim in writing. 

SGPW A shall have a period of thirty (30) days following the receipt of such notice to notify 

A VEK of whether SGPW A elects to assume the defense thereof. If SGPW A so notifies A VEK 

that it elects to assume the defense, SGPW A thereafter shall undertake and diligently pursue the 

defense of the Third Party Claim. SGPW A shall not consent to entry of judgment or enter into 

any settlement agreement, without the consent of A VEK, which does not include a complete and 

unconditional release of A VEK or which imposes injunctive or other equitable relief against 

A VEK. A VEK shall be entitled to participate in, but not control, the defense thereof, with 

counsel of its choice and at its own expense. If SGPW A does not give the requisite notice, or 
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fails to assume and diligently pursue the defense of such Third Party Claim, A VEK may defend 

against such Third Party Claim in such manner as it may deem appropriate, at SGPWA's 

expense, including without limitation settlement thereof on such terms as A VEK may deem 

appropriate, and to pursue such remedies as may be available to A VEK. against SGPW A. 

Notwithstanding the foregoing, A VEK shall not consent to entry of a judgment or enter into any 

settlement agreement, without the consent of SGPW A, which does not include a complete and 

unconditional release of SGPW A. 

20. Notice of Claims. The Parties shall promptly notify each other within ten ( 10) 

days of A VEK or SGPW A becoming aware of: ( 1 )  any claims or suits brought against A VEK or 

SGPW A which involve this Agreement or water supplied to SGPW A pursuant to this 

Agreement, or (2) any Third Party Claims. Any such notice shall conform to the requirements 

specified in Section 26 of this Agreement. 

21.  Remedies Not Exclusive. Remedies provided in this Agreement for enforcement 

of its terms are intended and shall be construed as cumulative rather than exclusive and shall not 

be deemed to deprive either Party from also using any other remedies provided by this 

Agreement or by law. 

22. No Transfer of Rights. The rights granted to SGPW A hereunder constitute the 

right to take delivery of Kem Water only and shall not be interpreted as a sale, transfer, or 

assignment of any of AVEK's rights under the AVEK Assignment or the CV Option Agreement. 

23. Subject to Applicable Law. The Parties acknowledge and agree that this 

Agreement and the rights and obligations of the Parties shall be subject to the laws governing 

municipal corporations as they now exist and as they may be amended or codified by the 

Legislature of the State of California. 

24. Entire Agreement. This Agreement contains the entire understanding between 

SGPW A and AVEK with respect to its subject matter, and supersedes all prior agreements, oral 
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or written, and all prior or contemporaneous discussions or negotiations between SGPW A and 

A VEK. This Agreement cannot be amended except in writing signed by both Parties. 

25. No Waiver. Any failure or delay on the part of either Party to exercise any right 

under this Agreement shall not constitute a waiver of the right, and shall not preclude such Party 

from exercising or enforcing the right, or any other provision of this Agreement, on any 

subsequent occasion. 

26. Notices. All notices or other communications required or desired to be given 

pursuant to this Agreement shall be in writing and shall be hand-delivered or sent by a reputable 

overnight courier service providing delivery confirmation. Each such notice or communication 

shall be deemed to be duly given when hand-delivered or one (1 )  day after being deposited for 

next day delivery with an overnight courier. Each such notice or communication shall be 

addressed to the Parties at their respective addresses set forth next to their signatures below, or 

such other address as a Party notifies the other in writing. 

27. Headings; Section References. Captions and headings appeanng m this 

Agreement are inserted solely as reference aids for ease and convenience; they shall not be 

deemed to define or limit the scope or substance of the provisions they introduce, nor shall they 

be used in construing the intent or effect of such provisions. 

28. Separability. If any provision of this Agreement is finally determined by a court 

to be invalid or unenforceable as written, the provision shall, if possible, be enforced to the 

extent reasonable under the circumstances and otherwise shall be deemed deleted from this 

Agreement. The other provisions of this Agreement shall remain in full force and effect so long 

as the material purposes of the Agreement and understandings of the Parties are not impaired. 

29. Binding Effect Assignment. This Agreement shall be binding on and inure to 

the benefit of the Parties, and their respective successors and pennitted assigns. SGPW A shall 

have the right to assign its rights under this Agreement with the written consent of A VEK, 

provided, however, that the A VEK shall not unreasonably withhold such consent and further 
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provided that the assignee agrees to be bound by all of the obligations of SGPW A set forth 

herein. Notwithstanding the foregoing, any assignment by SGPWA will be subject to the 

requirements of the KCWA-Nickel Agreement, the Nickel-DMB Agreement or the CV Option 

Agreement. 

30. Attorneys Fees. In the event that any action or proceeding is brought to enforce 

one or more of the terms of this Agreement, to restrain an alleged violation of this Agreement, or 

to determine the validity of this Agreement or any part, the prevailing Party in any such action or 

proceeding shall be entitled to recover from the other its reasonable costs and attorneys' fees, in 

addition to any other remedies available to it in law or equity. If both Parties are successful in 

one or more causes of action during any such proceeding, the costs and fees shall be apportioned 

as determined by the court. 

31. Governing Law and Venue. · This Agreement is a contract governed in 

accordance with the laws of the State of California. THE PARTIES HEREBY AGREE THAT 

VENUE FOR ANY ACTION BROUGHT TO ENFORCE THE TERMS OF THIS 

AGREEMENT SHALL BE IN A COURT OF COMPETENT JURISDICTION IN THE 

COUNTY OF SAN BERNARDINO, CALIFORNIA, AND CONSENT TO THE 

JURISDICTION THEREOF. 

[Signatures follow on the next page] 
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IN WITNESS WHEREOF, the Parties have executed this agreement as of the date first 

written above. 

AVEK: 

ANTELOPE VALLEY EAST KERN 
WATER AGENCY 

By: 

Name: ----------- -
Title: 

Address: -----------

Fax: 

Phone: ---- --

SGPWA: 

SAN GORGONIA PASS WATER 
AGENCY 

By: 

Name: ------------
Title: 

Address: -----------

Fax: 

Phone: ------
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CONTRACT TO TRANSFER 
TW: KERN RIVER LOWER RlvER WATER RIGHTS· 

This Contract.is made as of the 23rd day of January 2001 ,  by and between Nickel 
Family, LLC (''Nickel'')', a California limited liability company; the Oicese Water District 
("Olcese,.) and the K�rn County Water Agency ("Agency"), both of which are public 
Elgencies Ln the State of California, duly organized, existing and acting pursuant to the 
laws thereof. 

RECITALS 

WHEREAS, the Governor's Budget Act for 2000, Chapter 52, Statutes of 2000, 
appropriate·d to .the Department of Water Resources local assistance grant funds in. the 
amount of$ I ?1 ,544,000 by budget item 3860-01-6027, payable from the interim Reliable  
Water Supply ap.d,Water Qua)ity J.n:frastructl;lre and Management Subaccount, and the 
Kem County Water Agency's Kem River Restoration Project has been selected for 
funding in the amount of  $23,000,000 from that subaccount; and 

WHEREAS, the Agency intends to us� money from that appropriation for 
development ofloc,:1! water supplies, water quality, conveyance and banking programs 
within Kem County; and 

'WBEREAS, the Agency has identified the acquisition of rhe Lo\ver River Water 
Rights as a �ourc e suitable for such programs; and 

WHEREAS, the Lower River Water Rights are Kem River rights that his1qrically 
have rie lded on average 50,000 acre-feet per Year; and 

WHEREAS, the· Agency has purchased the undivided interest in the Lower River 
Water Rights > and other water rights and invel'nories, previously owned by Garces Water 
Company; an.d 

VlHEREAS, O!cese owns the remaining interest in the Lower River Water Rights 
subject to Nickel's right to use any portion of that water that is excess to Olcese's needs­
in accordance with the March 1 8, 1981  contract between Olcese and Nickel ;  and 

WHEREAS, the Agency desires to purchase the.remaining interest in Jhe Lower 
River Water Rights and other interests descri.bed he:i:ein from Olcese and Nickel on the 
tenns provided for in this Contract; and 

WHEREAS, pursuant to the Detachment and V(ater Sale Contract No. 99-1 50, 
dated June 30, 1 999, between Olcese, the City of Bakersfield and the California Water 
Service Company, the City of Bakersfield will provide water to meet the future municipal 
and 1n<lustrial needfi of lands within ·Olceso that are within the boundaries of the City of 
Bakersfi;ld, pro-Vided those lands are detached from .Olcese; and, 
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WHEREAS, while there is no i::urrent demand from the landovmers in Olcese for 
agricu.ltural water supplies, if th�re should be a de�and for viater for agricultural use 
with.in Oicese over and above the amount that 'can be supplied to such.,landsJfom.riparian� 
right.sf Olcese will receive sufficient compensation from the sale of its Lower River 
Water Rights to enable it to meet those demands .from sources other than the Lower River 
·water Rights; and 

WHEREASi the Olcese Board of Direct9rs has detennineq that the transfer of the 
Lower River Water Rights to the Agency as provided for in tbi's Contract is in the best 
interest of its landowners; and 

WHEREAS, the.Agency, as the lead agency, and Olcese as a responsible agency, 
have completed all requirements under the California Enviro�ental QualitY, Act for all 
actions provided for in this Contract. 

NOW,'TH.EREFORE, Nickel, Olce_se and the Agency agree as follows: 

ARTICLE 1. DEFINITIONS 

When used in this contrac�, the following terms have the meamngs hereinafter set 
forth: 

J . 1  "Agency's Return on Investment Rate" means the· County of Kem' s 
Treasury Pool investm�nt rate . 

. 1 .2 ·'Agency SWP Entitlement Water·· and ' 'SWP Entit1ement Water" mean 
the SWP \Yater provided for in Table A of rhe Agency's Water Supply Contract. 

1 .3 · "Agency's Wa_ter Supply Co.ntract" m;ans the No.vember 1 5, 1963 Water 
Supply Contract between the State9fCalifomia Depa� ent of Water Resources and 
Kem County Water Agency, as amended, 

1 .4 "Carmel Rights" means those rights and interests described 'in ExhibJt C. 

1 .5 "Castro Ditch Rights" mean� tho'se ,vater rights and interests described in 
Exhibit B. 

1 .6 "CEQA" means the California Environmental Quality Act1 California 
Public Resources Code sections 2 1000, et seq, 

1 .7 "Close of Escrow" or "Closing Date" means the day on which all 
applicable conditions precedent to tbis Contract are completed to Nickel's, Olcese's and 
the Agency's satisfaction or waived by the party ·that benefits from the condition 
precedent as set forth in Articles 8 . 1 ,  9.1 and the assignments provision of Article 1 0:I , 

I .8 "DWR'; means the Department of Water Resources oftbe State of 
California, 
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, 1 .9 "Escrow Agenf' means Chicago Nation�} Title Company_ in its 
Bakersfield, California office. 

1 . 1  0 "Agency Transfer Water" means 1 0,000 acre-feet of water annually, to be 
provided by the Agency to Nfckel for delivery and sale to third parties from ehe 
California Aqueduct. 

1 .  i 1 "Johnson Ditch Rights" means those water rights described in Exhibit B. 

1 . 1 2  "Lower River Water Rights" means th<;>se water rights described: in 
Exhibit A. 

1 . 1 3 "Rio Bravo Ranch" means that property desc.ribed as the southern half of 
the northeast quarter and that portion ofthe southern halfnorth of the Kem River of 
Section 33, the southern half of the southern half of Section 34, the southern half of the 
northern half and the sou.them halfof Section.35, the southern half of the northern half 
and the southern half of Section 36, Township 28 South Range 29 East Mount Diablo 
Base and Meridian; S�ction 1, Sectiqn 2, the portjon of Seeltion 3 lying east of theKern 
River, the northeast quarter of Section 1 0, Section 1 1 ,  Section 12, the west� half of the 
northeast quarter and the northwest quarfor of the southeast ·quarter of Section 13 ,  the 
northeast quarter of Section 24, Township 29 South, Range 29 East Mount Diab lo Base 
and Meridi anj· th.e southern half ofSecti.on S, Section 6 and Section. S, Townsµip 29 
South, Range 30 East Mount Diablo Base and M�ridi�, as depicted on Exhib[c F. 

1 . 1 4  "State" means the State o f  California. 

l .  l 5 "Stat� Funds" means the funds made avai lab.le to the Agency by the S tate 
from appropriations of funds autho�zed by Chapter 52, Statutes of 2000: 

1 . 1 6  "S"\,VP" means fhe Stfl.te' Water Project. 

1 . 1 7  ' \Tupman'' means the point o f  delivery on the California Aqueduct more 
particul?,r]y described as milepoint 238 .04 located within Reach 12E of the California 
Aqueduct. 

1 . 1 8 '  "Year" means the twelve ( 1 2) month period from January 1 st through 
December 3 1  si, both dates inclusive. · 

ARTICLE 2 ,  GENERAL :PROVlSIONS 

2. 1  The Agency is purchasing a11.d Nickel and Olqese are selling to the Agency 
their Lower River Water Rights and other rights as described and provide� for herein. 
The Agency shall pay Nickel and Olcese for these rights the various consiqerations 
provided for in this Contract, including, but not limited to1 providing Nickel with 10,000 
acre-feet of Agency Transfer Water annually at Tupman which Nickel intends to sell both 
within �nd outside of Kem County. The Agency shall assume all the ri'ghtst duties and 
obligations associated ?fith the Lower River Water Rights and other rights being 
transferred to i t, Nickel, the Agency, and Olcese ·shall cooperate with each other in the . . .  
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performance of their respective obligations and in the exercise of their respective righ-w 
under this Contract. ·· ·--- ··-···· .. · ·�· · · 

ARTICLE 3. TERM OF CONTRACT 

3 . 1  This Contract shall continue in perpetuity. However. ifE.scrow does not 
close by the date specified in Article 1 1 . 1 ,  this Contract shall tel1'.!').inate on that date. 

ARTlCLE 4. PURCHASE AND PAYMENT TERMS 

4. 1 Purchase and Sale: Nickel her�by sells to the Agency and the Agency 
hereby purchases from Nickel all of Nickel's rights� title and interest to. the Lower River 
Water Rights, including, but not limited to1 Nickel's right �o store, excb,ange, substitute 

· and regulate the Lower River water as set forth in Exhibit A. Nickel also quitclaim� to 
the Agency the Castro Ditch Rights and th,� JolmsotlDitch Rights as set forth in Exhibit 
B. Ofoese hereby sells to the .Agency and the Agency hereby purchases from Olcese all 
of Olcese1s rights,. title and int�rest to the Lower Rlver Water Rights, including, but not 
li'mited to , Olcese' s. right to store, exchange, sul,stiMe and regulate the;: Lower River 
Water as set forth in Exhibit A. Nickel and Olcese als'? hereby substitute the Agency as 
attomey•iri•fa:ct for any powers of attorney they maypreseritly have relating to the Lower 
.River Water Rights sold to the Agenct The purchase and sale of all of these tjghts shall 
be consummated through. the escrow opened with. the Escrow Agent. Any escrow 
instntctions given the Escrow Agent by Nickel, Olcese or the· Agency shall be consistept 
with the tem1s ofthis Contra.ct lrnless otherwise agreed to by al] parties in writing. 

4.2 Cash Pavntents: By the Close of Escrow, Agency shall pay to Olcese one 
million do llars ($ 1 ,000,000) for the purchase of Olcese's Lower.Riv�r Water Rights. By 
the Close of Escrow; Agency shall pay to Nickel six million fou1·.hiu1dred cwenty,-two 
thousand dollars {56,422,000) as p�rtial consideration for the purchase of all rights and 
assets acquired by the Agency from Nickel under this Contract, The Agency shall pay 
Nickel and Olcese interest at the Agency•·s Return on Investment Rate, on the above sums 
from the date on 'i.vhich the Ag.ency receives not less than S l  01000,000 of State Funds 
until tile Close of Escrow. Thi.s interes't ·.shall be payable within five days of the Agency's 
receipt of the County of Kern's calculation of the first quarter of the Year 2001 quarterly 
lnterest rate , provided that the escrow closes, to Nickel and Olcese in proportion to the 
purchase payments to be paid to them i:espectively as. provided for above. 

4.3 Internal Revenue Code Section I 03 t Exchange: Agency agrees to 
cooperate with Nickel in completing an exchange qualifying for nonrecognition of gain 
under Internal Revenue Code section 1 03 L and the applicable provisions of the California 
Revenue and Taxation Code. Nfokel reserves the right to convert this transaction to an 
exchange at any time before the Close of Escrow. Nickei and the Agency agree, 
however, that consummation of the transaction contemplated by this Contract is not 
conditioned on completion of such an exchange. Nickel shall have the right to transfer 
and assign to an intermediary all of Nickel 's rights and obligations under thls Contract in 
order to complete the exchange. The Agency shall incur no additional liabilities, 
expenses or costs as a result of or connected with the exchange. 

641309.l 

31/107 



·, 
I I 

\ 
.I 

4.4 Water Exchang�: Beginning in 200 1 tb.e Agency shall deliver to Nickel, 
annually during !:he term_ofthis: Contract, ten thousand (10,000) acre-feet of the Agency 
Transfer Water at Tupman as partial copsideration for Nickel's interest in the LQ���---··---­River Water Rights. The Agency shall provide the Agenqy Transfer Wat�r at Tupmari at 
no cost to Nickel other than the cost set forth in Miele 4.5. The Agency shall use its best 
efforts to obtain and maintain approvals from the DWR for delivery of any Agen,cy 
Transfer Water into the California Aquednct, and if sucl1 approvals are not obta.ined after 
reasonable effQrt� the parties shall, in good faith, negottate alternative mechanisms for 
delivery of Agency Transfer Water. · 

· · 4 .5 Power Charges: In any Year in which the Agency's allocation of SWP 
Entitlement Water �nMay 151 is s_eventy.five percent (75%) or less than its entitlement 
for that Year, :Nickel shall pay the. Agency the following power charge within tbirty days 
after tl1e Agency submits an invoice to Nickel, which invoice shitU be submitte'd on or 
shortly after May 1 ,  The power charge set forth in the invoice shall be an amount 
detem1ined by the Agency by multiplyinll0,000 acre-feet by the Agencis estima_ted per 
acre�foot ·power costs .for pumping water from the Agency's Pioneer Project and 
delivering it to Tupman. The Agency shall estimate this-per acre-foot cost using the 
method set forth in Exrubit. D. There s�all be: no power charge to Nickel in any Year in 
which, th� Agency's allocation of SWP Entitlement Water on May l is grca�er. than 75% 
of ft_s SWP" entitlement for that Year, 

4.6 . Treatrne
.
nt Costs : lf tlie Agency is prevented from delivering non-S\VP 

water into the California Aqu.educt to meet the ten thoqsand (! 01000) acre-foot obligation 
to Nickel required &'y Article 4 .4 �ue to water qualitytestrictions unless it is treated, the 
Agency shall pay the· cost of treating that water to the l evel acceptable for delivery into 
the California Aquec;itJct. 

4. 7 California AquedL1ct Caoacirv: The ten thousand (1 0,000)·acre•feet of 
Agency Transfer Water provided to Nickel shall be transported within the California 
Aqueduct to the full extent of the Agency's rights to use Aqueduct. 

4.8 Scheduling of A2encv Transfer Water: The Agency, in ·�onsultation with 
Nickel, shall schedule all Agem:y Transfer Water deliveries with the DWR at the same 
time and in the same -in\lJlller as the Agency schedules deliveries of SWP Entitlement 
Water to the Agency's Member Units, as set forth in the Agency's contracts with its 
Member Units as they pres_ently exist or may be changed from time to time. 

4.9. Agenc.v Transfer Water Sales: Any sale of the Agency Transfer Water 
shall be at the sole discretion o.nd direction of Nickel. Nickel may request Agenc)" s 
assistance, involvement and expertise in negotiating an.d consummating any sale. The 
Agency shall cooperate and assist Nickel, as requested, s�bject to the Agency's leg�t 
powers and duties and the d.irectio11 of the Agency's Board ofDir�ctors. The Agency's 
involvement may include efforts to market Nickel's Agency Transfer water on behalf of 
Nickel, entering into contracts for the sale of the Agency Transfer Water and efforts to 
obtain the awroval, cooperation and assistartce ofDWR and the State Water Contractors 
in obtaining any necessary approvals from regulatory agencies to effect such sales or 
transfers. 
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4. 10  Pro_ceeds Qf Agency Transfer Water Sales: AU net proceeds of Agency 
Transfer. Water sales shall be: r,iistributed as follows: Ninetypercent (90%) to·Nickel;·ten · 
percent (1 O¾) to the Agency, "Net procee�ls of Agency Transfer Wate;r 'sales'1 $hall mean 
the ¥1Ilount remaining from the proceeds of a sale l;l.:fter dedµcting any payments to third 
parties or other costs incurred by Nickel or the Agency that are necessary in order to 
complete: a sale, st1ch as costs for CEQA compliance, regulatory fees and charges, 
wheeling charges, power i;hat'ges for transportation beyond 'Tupman or pursuant to 
Article 4.5, etc. Neither Nfokel 's nor the Agencyt s ad,rninistrative costs in affecting an 
Agency Transfer Water sale shail be. deemed tQ b� payments to thlrd parties necessary to 
complete a sale. All costs shall conform with st�ndard industry practice, and are subject 
to audit at the requesting parties expense. Aftetincurring- such costs, 'Nickel or the 
Agency may invoice the other party for its respective share of such costs (Nickel 90%, 
Agency 1 0%) and payment thereon shall be made within thirty day� of mailing. 

4. 1 1 Rjparian or Cal.)11el Right�: The Agency shall not challenge or contest 
directly or indirectly any ofthe Kern River riparian rlghts1 as defined in the March 18, 
1 98 1 ."AgencyAgreement 'for Riparian Lands - Olcese Water District", of Nickel or Rfo 
Briwo 'Ranch, The Agency shall not challenge or cont�st directly or indirectly any of the 
Cannel Rights of Olcese, Nickel or Rio Bravo Ranch. 

4. 12  Dischanrn of Well Water'. The Agency shall no.t challenge or support any 
challenge to Olceset's or IUo Bravo Ranch's  discharge of well water into the Kern River 
to meet the deman�s of the Rio Bravo Ranch o� Olces.e;_provided, that the pumping of 
such wel l  water does not substanth.illy degrade the Kem River water quality to the injury· 
of the Agency. The Agency ?Clmowledges that Nickel has pr9vided the Agency with an 
April 2000 study by Kenneth D. ·schmidt and Associates regarding the origin of the 
groundwater pumped by Rio Bravo Ranch and Olcese. 

4, 1 3  Additional Consideration: At the Close of Escrow: 

( a) The Agency shall convey to Nickel all. of the Agency's rights, title 
and interest in the yVater inventories, more particularly described in Exhibit E. . , 

(b) Olcese shall convey to the Agency all of Olcese'·s rights, title and 
interest in the City of Bakersfield's 2,800 acre recharge facility and to any water banked 
therein, subject to the City of Bakersfield's agreement to release Olcese from the thirteen 
(13) year supply requirement to meet the demands within Olcese set forth in Agreement 
77-07, as amended by Agreement 78- 12, Agreement 8 1 -76, and Agr�ement 90-05, 

. (c) The Agency shap quitclaim all its rights, title and interest in the 
Carmel Rights .to Olcese . 

. {d) Garces Deed: The Agency shall quitcla,im to Nickel the rights and 
property identified in Exhib it G which were included in the rights and property granted to 
the Agency by the Garces Water Company, Inc, in the Septe�berl , 2000 grant deed from 
Garces Water Company, Inc. to the Agency. 
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(e) Nickel and Olcese shall deliver to the Agency all documen.ts1 files, 
leg� files) historical records, communications and �orrespondence related to 'th�L.ow.?r 
River Water Rights and tj'le Johnson and Castro Ditch rights. Nickel and Olcese mayt at 
their cost, make copies of such records. The Agency shall provide Nickel and Okese 
access to any documents relating to the Lower·ruver Water Right� m its possession·upon 

I ,  request. 

(fJ Miller and Lux Facilities: Nickel nnd its related entities, and 
Olcese, agree· to lnlnsfer1 assign and convey any water or water related.rights acquired 
from Miller & Lu..t1 and its successors in intei:ests, related to the Kem River withln Kem 
County north of Highway 46. These rights may jnoluiie, but are not limited to, 
transportation, spreading, storage and water rights. · 

ARTICLE 5. WATER PIPELINE EASEMENT 

5 . 1  Nickel shall grant U1e Agency, for fifty thousand qollars ($50,000), an 
easement through Nickel's Rjo Bravo Ranch for a waterpipelinr:, beginning at the Rio 
Bravo HydroeleQtric Project power plant foreba.y. and roughly paralleling Highway 178, 
The size, use1 location: and tenns for thl.s easement shall b� mutually agreed upon by 
Nickel and the Agency. If the use of th\s easement by the Agency ca\,lses any dam�ge of 
facilities, Smprovements·or orchards in the Rio Bravo Ranch, the Agency ahall either, at 
Nickel ' s  election, replace the damaged facilities or compensate Nickel for the fair market 
value of the damng7s. Agencyls use of-the power canal shall be consistent with the 
Condemnation Settlerpent Agre.t;ment of May 20, 1 985. If any Agency facilities in the 
easetnent interfere- with Nicke l ' s  current or future use of the Nickel's propeity1 the 
Agency, at Nickel's request1 shall relocate its facilities at N[ckel's expense. Nickel is noI 
obliga,ted to obtain subordination from existing deeds of trust on its property, For the 
grantt.ng of the easement provided for herein, the ,Agency shall pay all ·costs to survey and 
record the easement Nkkel and the Agency shall vse their best -efforts to .record the 
easement prior to th e Close ofEsprow; however, if the easement is not recorded within 
one year from the date of execution of this �ontract the Agency' s right to the easement 
will expire, and the $50,000 payment will be retained by Nickel unless failure to record 
has been caused by Nicke'I's failure to co.operate or unreasonable disapproval of proposed 

. alignments·. The -Agency hereby grants Nickel (a) the right to couveywaterin th¢ 
Agency's future,vater pipeline at the Agency's incremental cost to the extent there fa 
capacity in the water pipeline not being used by.the Agency and, (b) the right to increase 
the capacity of the Agency's future water pipeline at the incremental cost. 

ARTICLE 6. HYDROPOWER 

6. 1 Hydropower Interests: Nickel 's conveyance of its Lower River Water 
Rights, and the other described rights to the Agency provided for in this Contract does 
not incluc;le Nickel ' s  rights in the Rlo Bravo Hydroelectric Proje9t. The parties agree that 
Nickel retains its eighty-five percent (85%) interest in the Rio Bravo Hydroelectric 
Project Agreement dated April 29, 1 985 between Catalyst Energy Development 
Corporation, Caqi.lyst Rio Bravo Corporation and Olcese and the Con·demnation 
Settlement Agreement dated May 20, 1 985 between Nickel Enter.prises and Olcese. 
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6.2 Rfaht to Take: Nickel and Olccse shalI grant to the Agency the right to 
take water from the Rio Bravo Hydroelectric Project to serve the Agency's propose� 
water pipeline referred to in Article 5, 1. The Agencf s right. to talce .such water·shrul"be- ' 
subordinate at all times to the extent of Nickel's a,nd Olceiie's rights for the Rio Bravo 
Ranch's current or future ini_gation demands. 

ARTICLE -7. REPRESENTATIONS AND WARRANTIES 

7. l Nickel and Olcese hereby acknowledge, repre.senrand warrant to the • 
Agency that, as ofthe date of this Agreement and the Close of Escrow: 

(a) Recitals and Exhibits: The Recitals and Exhibits to Uris Contract 
are true and correct. 

. .(b) Oreanization: Nickel and Olcese are duly organized ai1d validly 
exist in good standing under the laws of the State of California. Nickel and Olcese have 
full powert authority and legal right to execute, deliver and per.form this Contract. To the 
best of:Nickef's and Olceset.s knowledge (after dtie diligent investigation and due 
inqulry), Nickel and Olcese have the tT.11Xestricted rightand power tp own, use and sell 
their respective intcres1s in the Lower River Water Rights, as set forth in Exbibi t A, as 
provided � and required by this Contract1 have complied with all appUcable laws ari.d 
regulations of  governmental agencies, official� or authorities, have obtained all 11ecessary 
p emu ts,. licenses and approvals necessary and appropriate to proceed with the. conduct of  
their business in accordance with the requirements qf  this Contract and have followed all 
necessary, proper and 11ppropriate ptoc.edures in procuring such permits, licenses and 
approvals. 

( c) Authorization: The execution and delivery by Nickel and Olcese 
of this Contract, and a:ny .other agl'eements pr instrumeots required l;iy this Contract and 
the performance by Nickel and Olcese of their obligations .in connection with this 
Contract: (l)"haYe been each duly authorized by all necessary boards of directors; and (2) 
to the !;,est ofN'ickel's arid Oicese's knowledge, after diligent investigation· and due 
. inquiry, require no registrations with or approvals of any person not heretofore obtained. 

(d) Litigation: To the best of Nickel's and Olcese's knowledge (after 
diligent invest igation and due inquby), there is no action, suit, claim, cause of n:cti_on, or 
proceeding at law or in equity (or by or before any governmental agency, official_ or 
. authority of any local, State or Federal government) now pending, contemplated by 
Nickel or O!cese or threatened in writing against.or affecting any Lower River Water 
Righta, other than as expressly stated in a writing delivered to Agency at or .prior to the 
Close ofEscrow. 

(e) No Oral Understandings: fu executing this Conttact, neitber 
Nickel nor Olcese is relying upon any r�presentation, cornmunication, ·understanding or 
expectrttion (whether express or implied) that is not clearly and expressly stated in this 
Contract. 
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(r) Receipt of fnfonnation: Nickel and Olcese have received any and 
all information from the Agency which they desire or expect in connection with the 
transacti011 evidenced by this Contract, or any other document related to or require°d'by 
this Co�tract. Nickel and Olcese ate not relying upon the Agency directly ot indirectly to 
q.isclose (or to evaluate any other person>s disc1osure of) any.such. matters,- and Nickel 
and Olcese excuse and release the Agency from any duty whatsoever to make such 
disclosures. 

(g) No Continuing Ob1lgations: Nickel a,nd �:Heese understand and 
agree that, after the Close of Escrow, the Agency shaU have no direct or indirect 
obligations whatsoever to them except as.expressly stated in or required by this Contrac t, 

(b) Separate Obli 1rntions: Nickel and Olce$� shall be bound by and 
perfonu this Contract and each of the other dcici.J.hierits rela'ied to or requir�d by this 
Contract to which they are a party, separately and independ.enlly from the obligations of 
any other person or entity and regardless ofwhether ·or not .any otlierp·erson or entity 
pe�forms this Contract or any other documents related to or required by this Ccmtr'act. 

. (i) Violations of App1ic:ab1e Laws: To the best of their knowledge, 
nei ther Nickel nor Olcese is in violation of any law, �tatute, regulation, ordinance or other 
governmental provisions with respect to any of the Lower River Water Rights to be 
conveyed to the Agency pursuant to this Contract. 

G) Violations of Other Agreements :  The entry into this Contract dqes 
not create onesult'in a breach of any agreements with respect �o any ·ofthe Lower River 
Water Rights to whi ch Nickel or Olcese is a party or to ,vhich either of them is otherwise 
subject -or bound. 

(k) Ownership oft.ow er River Water Rfohts: Nickel and Olcese (a) 
collectively·are the sole owners of the remaining of the Lower River Water Rights, as set 
forth in Exhibit A, being conveyed herein exclusive of any other o,vner or claimant and 
(b) have no knowledge and are nol aware of nny notice or other infomu.1tion concerning 
any oth_er·claiin:S of any kino which would effect Nickel ' s  or Olcese's title or claim to the 
Lower River Water Rights. Tbe Lower River Water rughts described in Exhibit A 
constitute a complete description of all water, water storage, exchange entit1ements and 
drainage contracts and other miscellaneous rights of any kind or description·relating 
thereto owned or claimed by Nickel and Olcese. Nickel and Olcese have heretofore 
supplied the Agency with all documents known to Nickel and Olcese which constitute 
evidence of any Lower RJver Water RJghts and title and claim thereto by Nickel and 
Olcese. 

(I) Taxes: To the best of Nickel and Olcese's .knowledge (after 
diligent inyest�gation and due inquiry)1 Nickel and Olcese have paid (or caused to be 
paid) all property and other taxes required to be paid (and .all a.s��ssments of which they 
have notice or acknowledged) with re�p�ot to the Lower River Water Rights to the extent 
suc.h taxes (or assessments) have bec<;>n1e due and payable. Ifthere are any unpaid taxes 
or assessments as of the Close of Escrow, Nickel and Olcese shall be liable for their 
payment. 
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7.2 Agency hereby acknqwledges, represents and warrants to Nickel and 
Olcese that, as of the date of this Contract'"and the Close of Escrow: i ·- . 

(a) Recitals and Exhibits: The Reci tals and Exhibits to this Contract 
are true and correct. 

(b) Orn:anization: The Agency is duly organized and validly e:x,isrs in 
good standing under the laws of the State of California: The Ageacyhas full power, 
authority and legal right to execute, deliver' and per.form this Contract. To the best of the 
Agency's knowledge (after due ,diligent investigation and due inquiry) the Agency has 
compli ed with �11 applicable laws and regulations of governmental agenc.ies, officials or 
authorities, have obtained all necessary_perm.its, licen.ses and approvals necessary and 
appropriate to proceed with the conduct ofits:business in accordance with the 
requirements of thls Coritrat::t anii'h!.\S· foliowed all necessary, prop<;W_and appropriate 
procedures in procuring $.uch'permlts, licenses and approva1�. provided, however, that the 
approvals whioh .are .the su.bject of Article '4.4 sh�ll be gqvemed by that Article. 

(c) Authorization: ·rhe exec_ution and delivery by the'Agency of this 
Contract, the consummation of the transaction� and contracts required or contemplated by 
it and the performance by the Agency of.its obligations in connection with this Contract: 
(I) have been �ach duly authorized by.the Ag•,fo.cy's board qf dir�ctqrs; and (2) :to the best 
of the Ag�ncy' s knowledge, ·after diligent investigati9n .and due foquiry, require-no 
registrations with or approvals of any person not heretofore obtained. 

(d) No Oral Understandings: In executing this Agi;eement, the Agency 
is not relying upon any representation, comrn·unication1 understanding or expectation 
(wheth er express or implied) that is not clearly and expresi;ly stated 111 this Co11tra:cr. · 

( e) Receipt of  Information: The Agency has received nny arid all 
information from Nickel and Olcese whl.ch it desires or expects in connection with the 
transaction evidenced by ihis Contract, ·or !lllY other document related to or reqLtjred by 
this Contract. Tlw Agency is nof relying upon Nickel or'Olcese. �ire;ctly or indirectly to 
disclose (or to evaJua·,e any other person's disclosure 9f) ll.11Y such matters, and the 
Agency excuses and releases Nickel and Olcese from any duty whatsoever to make such 
disclosures. 

(f) No Continuing Obiigatfons: 1-:he Agency understands and agrees 
that, after the Close of Escrow, neither Nickel nor 0lcese. $hall have any direcl ot indirect 
obligations whatsoever to the Agency except as expressly stated in or required by thls 
Contract. 

(g) Violations of Applicable-Laws: To the best of the Agency's 
knowledge, the Agency is not in violation ofiiny law, statute, regulation,ordinance or 
other governmental provisions with respect to any of tl1c funds and the Agency Transfer 
Water to be conveyed to Nickel pursuant to this Contract 
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(h) Violations of Other Agreements: The entry into th.is Contract does 
riot, crea1e or result in the. breach of !lllY other agreement to which the Agency {s a party 
or to whlch.the Agency is othe�e subject or bound. ······ · ·-·- · ···· · 

(i) Agency Transfer Water: The Agency has a legal right to the 
Agen,cy Transfer Waterfo be_pr'ovjded to Nickel pursuant to this Contraotwh�ther from 
Agency SWP Entitlrm,ent Water or other sources, with full authority to exchange sueh 
water as .provided for herein; and that such wateds held free and ole.ar of any liens, 
encumbranc!)s or rights of any other party, other than the obligation of the Agency to 
make the p_aym-ents to · tbe State and other obligations, as require(! by the Agency's Water 
Supply Contract, a,nd that the Agency shall maintain such water fre� and clear 9f any 
such claims during the· tenn of this Contract. 

U) Kem River Water; The Agency -understands the.hydrology of the 
Kem R,iver and the hlstbricaI yi�lcJ of the.Lower R.i'ver Wafer Rights, which has been on 
average, approximately fi:fly thousand (50,000) acre.feet per year. The Agency shall not 
hold Nickel or Olcese .lfobl.e for any reduction in the yield of the Lower River Water 
Rights betow this :average, 

(k) ObHgations o f  the Lower River Water Rillhts: The Agen.9y 
understands, agrees at;d assumes all of the Lower River Water Rights obligations, 
including,'but not:limited to, the Tulare Lake Basin Water StorageDishict an.nu·a1 ten 
thou9an.d (1 01000) acre-foot fee, the Lake Isabella storage costs, the Kem River · 
Watermaster charges and legal fees, and the City of Bakersfield accounting fees and the 
Kem Property Corporation settlement. The Agency shall assume such ooligati9n� at the 
Close.of Escrow, at whjch time nll expenses for such obligations _s1lall be proni.tcd as per 
A.nicle 9. )  , 

(l,J Lfthzatio,n : To the best o f  the Ag�ncy's knowiedg_e (after diligent 
·investigation and due: inquiry), there is no action; suit, claim, cause of action, or 
proceeding at law qr lnegulry (or by or before any governmental agency, official or 
authority of any local, State or Federal goveri;µnenr) now pending, conternplateo by the 
Agei1cy or threatened hi writing against or aftecting aµy funds the Agency shall receive 
from the State of Galifogu_a pursuant to tht.:- Safe Drinking.Water, Clean W i!.ter, 
Watershed .Prote�ticin and Flood Protection Act or wherein an unfavorable decision, 
rulµlg or finding wp�Jd (i) affect the creatjon, organization, existenc� or powers of the 
Agency or. the titles and powers of its Board members and officers to foeir respective 
offices; (ii) enjoin or restrain the approval and/or execution of this Contract, or '(ii.i) in any 
way question .�r affect any of the rights) powers, dutie� or obligations. of the Agency ·with 
respect to· irnpfom.entation of this Contract, other than as expressly stated in a writing 
d'elivered to Nickel and Olcese at or prior to the Close of�scrow . 

. .<\RTICLE 8. 'CONDITIONS PRECEDENT 

8. 1 The i;,qligations of Nickel and Olcese to sell the water rights set forth in 
·Exhibits A and B and the resulting obligation of the Agency 10 pay and provide 
addi tional considetation are conditioned upon the satisfaction or waiver of the following 
conditjons precedent pdor to the Close of Escrow: 
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(�) S,_tate Funds: The Ageffcy's receipt of State Funds sufficient to 
make the payments required of the Agency., .. , . ... .... ..... . 

(b) Agency Resolution: The Agency shall provide Nickel a resolution 
adopted by the Agency's Bo aid ofDirectors1 meeri]1g the requirem.�nt of Section 5 of the 
Kern County Water Agency Act (California Statutes of 196 1 ,  Chapter 1003, as 
amended), containing a finding by'the Board that t11e Agency Transfer Water to be 
provided to Nickel pursuant to this Contract will not' bQ needed for use within the 
Agenc'y, 

(c) Authorizf:ng Resolutions: Nickel, the Agency and Olcese shall 
each provide the other parties to this C«:mtract resolutions from their respective Boards of 
Directors authorizing the execution of this Contract. 

( d) Opinion ·Letter of Co\insel : Nickel shall depos.it into escrow an 
opinion letter of-counsel, satisfactory �o the Agency; providing that the conveyances1 
tnmsfers and a$sfg:n.ments provided in this Contract are sufficient to transfer a;!l-_:qght, ti.tie 
and interest ofN'ickel and .Olcese to the rig'hts described herein, except .those speci.6cally 
retained by-or quitclaimed to Nickel a.nd/or Olcese, 

ARTICLE 9. CLOSE OF ESCROW 

9 . 1  Close ofEscrow: Agency shall deposit the sum of $7,472,000 into 
Escrow, and Close of Escrow shall o�cur when (1) the Agency delivers to the Escrow 
Agent S7,472,0.00 as required by Articles 4.2 and .5. 1 ;  (2) the Agency delivers to the 
Escro,y Agent i ts prorated ponion of the annual expenses incurred by the Lower River 
Water Rights; (3) th<:: Agency;Nickel and Olcese have deposi ted ali requisite documents 
for the transfer of the Lower River Water Rights, and other described right_s to be 
transferred pursuant to this Contract,·,ctuly executed, authorized , acknowl�dged �nd 
approved by the parties' respective coun·sel as sufficient to tran�fer a:ll p�chased rights; 
and ( 4) all co_ndi tions prece.tlent have occurred. Jf assignments a.re not approved, Nicke1 
and Olcese sha11 in good faith n�gotiate with the Agency to provide for an operation 
agreement which will provitle the Agency with equiv.alent rights (in.the Agency's 

·)udgment) to the failed assign;ment. All expenses associate� witll the Lower River Water 
lUgbts �hall be prorat-::d as of January 1, 2001 . The Agency,.Nickel and Olcese shall 
notity by written u-otice to all parties and the Escrow Agent of the intended date for the 
Close of Escrow. All closing cost� and fees, including without limitation, any transfer 
taxes, escrow fees•, drafting and notary· charges and recording fees shall be appo11ioned 
equalJy.betw.een the �gency, Olce�e and Nickel. I;uch party shall be responsible for .fees 
and costs of its o,;vn counsel. ,. 

ARTICLE l 0. CONDITIONS SUBSEQUENT 

10. l Completion of Al l  Regu"ired .Asshmments of Rights and/or Oblie:ations: 
Prior to the Close of Escrow, the parties shall cooperate to achieve all.necessary 
approvals of assignments and transfers of the -rfghts .and obliga_tioos to Urn Agency 
described herem· and such approvals shall be deposited into Escr9w prior to the Close of 
Escrow, If such assignments are not approved prior to the Close of Escrow, the parties · ·· 
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shall negotiate a mutually satisfactory amendment, pursuant to Article 12.9, making such 
approvals a condition subsequent, 

ARTICLE li .  ESCROW AGENT'S EXCULPATORY PROvtSIONs
°
-·-�·-- · 

. ..... 

I 1 . 1  Ch,)se of Escrq'lf\'.: Escrow shall be closed as soon as possible;but no later 
than Feoruary 22, 200 1 provided that the Escro,v may extend beyond February 22, 2001 
for six months by written agreement of the parties. 

1 1 ,2 Neglect, Misconduct: .The Escrow Agent will not be. liable for any of its 
acts or omissions uni:ess 'the same constitutes negligence or willful niisconduct. , 

1 1 .3 Tofonnation: The Escrow Agent will have no obligation to iilform any 
party qf any other transactfon or pf facts within the Escrow· Agent's knowledge, even 
though the sarrie concerns water entitlement�, provided such matte'rs do not prevent the 
Escrow Agent>� complia.nc� with:this Contract. 

1 1 .4 Form, Validity, and Authority: The Escrow Agent will not b.� responsible 
for (1) the sufficiency or-correctness as to form or the valid.ity of any do'l'::ument deposited 
with the Escrow Agent, (2) the manner of execution.of any such deposited document, 
unless such execu_tion occurs in the Escrow Agent's premises and under its supervisiop, 
or (3) the ]d·entity, authority, or rights of any person executing any docu_ment deposited 
with the Escrow Agent. 

I 'i .5 · Conflictf n 2 Instructions: Upo:n receipt of any conflicting instructions, the 
Escrow Agent shall immediately notify a11 parties that there is an app,arent conflict in the 
instructions. Tbe Escrow Agerit wiU have the right to take no further action until 
oth·erwise directed, either by the parties'. mutual written instructions or a final order or 
j udgmellt of a court o fcor,npetent jurisdiction. 

J 1.6 Interyleader: The Escrow Agent �vill have the absqJute right, at its 
election, to file an action in inferpleaderrequiring tµe parties to a.nswer and liti gate their 
several claims and rights among themselves, and the Escrow Agent is authorized to 
deposit with the clerk of the court all documents and funds held in Escrow. If �uch action 
is fil ed, the parties will jointly and sev�ra1Iy pay �he Escrow Agent>s tenriination charges 
and costs and reasonable attonie/s fees that the Escrow Agent is requir�d to ·expend or 
incur in the interpleader fiction, the amount thereof to t;,e :fi�ed and judgment therefor to 
be  rendered by the 'co.urt. ,Upon tlie· filing of such action, the Escrow Agent will be and 
become fully released and discharged front all obligations to further perform any 
obligations imposed by this .Contract. 

ARTICLE 12. MISCELLANEOUS 

12 . 1  Reference: The parties to this Contract agree to waive and give up the 
right to a jury trial and. to submit all disputes1 9ontroversie$1 differences, claims or 
demands, whether of fact or of law or ·both, relating to or arising out of this Contract, to 
be resolved at the request of any party, -by a trial on Order of Reference conducted 
pursuant to the provisions of Code of Civil Procedure section 6'38 et seq. or any 
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, amendment, addition or succ�ssor section thereto to hear the case and report a statement 
of decision thereon. The parties intend this general reference agreement to be specifically 
enforc�abie in accordance with said provisions. If the parti� are unable to agre� upon a 
referee; one shall be appointed by the Presiding Judge of the Kern County Superior 
Court. ·rh� parties sbalJ spare equally, by paying their proportionate amount of the 
estimated fees and costs of the jnitial reference. 

12,2 Indemnit)'.: Each party shall jointly and severally indemnify the other 
parties h�reto against, and hold each other harmless from, any loss, cost, damage 
(whether general, compensatory; or otherwise), liability, indebtedness, claim, cause of 
action, judgment, court ·costs, and legal. or other out-of-pocket expense (including 
attorneys' fe�s) which any party may suffer or incur as a direct or indirect consequence 
of (a) any breach by another party of any representation or warranty made in connection 
with this Contract; (1>) any failure of any party to perform any obligation under this 
Contract which may affect another party. 

' 
-12.3 NQtices: All Nqtices given hereunder shall be transmitted in writing to· the 

addresses below'or to such other address in the State of  California as a party may 
d·esignate by written notice to the other parties: 

If to Nickel: 

If co Olce�e: 

U ta Agency: 

Mr. James Nickel, President 
Nickel Family, LLC 
P.O. Box 60679 
Bakersfield, California 93386-0679 
Facsimile: (66 1 )  872-7 141 

Board of Directors 
Olcese Water District 
P.O. Box 65 1 
Bakersfield, California 93302 
Facsimile: (661) 872-9956 

Mr, Thomas N. Clark, General 
Manager 
Kern County Water Agency 
P.O. Box 58 
Bakersfield, California, 93302 
Facsimile: (66 1 )  634- 1428 

All such notices shall be  deemed to have been given at the first to occur of time of actual 
delivery, or, if mailed, forty-eight (48) hours after deposited in certified or regi�tered 
United States mail, postage prepaid, :t;n case of notice transmitted .by an overnight 
delivery semce (which obtains a written receipt upon delivery), rn;,tice shall be deemed 
to be  given when delivered by any such semce, charges prepaid and the receipt is signed, 
If any party transmits info.nnation to any 9ther party orally or by a means not authorlzed 
herein, the party r�ceiving such infonnation shall be entjtletj to assurntl that the party 
giving such infonnation will neverthel ess comply with its written notice obligations, and . .  ,, 
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no notice shall be· deemed. to have been given until the party receiving the infonnation 
receives written nbtice as required ne�ein. 

12.4 Cumulative Remedjes: Except as otherwise expressly provided herein, all 
rights and remedies provided 'for in thfs Contract are cumulative and shall oe 'in addition to 
ariy and all other rights, powers1 privileges and remedies·P,rovi�ed by law. 

12.5 No Third Parties Benefited: This Contract is made and entered into for the . 
sole protection and ber1efit of the parties !ierefo, their.successors and' a$sign·s; nn:d nq other 
person shall be a di,rect or indirect beneficiary of, or have any direct O'r indirect cause of 
action or claim in connection with, this Contract. 

12.6 J:ims: Time 'is of the essence in this Contract. 

1 2.7 . Governing La\�: This Contract shall be governed by and be construed 
according to the law of the State of Califontla. 

1 2. 8 Counterpart3: This Contract may be executed in any nwnber of 
counterparts, each of which shall be de/;lmed an original, but all such counterparts together 
shall constitute but one and the same instrument. 

. 1 2.9 Amendments: This Contract contains the entire·and exclusive agreement 
of the parties hereto. This Contract may only be modified or amended by a written 
contracr executed by Nickel and the Agency . . This Contract supersedes all prior drafts 
and communications ?rith respect thereto. Neither such principles of imerpretation nor 
the expr-ess language herein shall be impaired or adversely affected by the language of 
any prior discussion form o� draft of this Contract or any other documems. F1,mhennore, 
th.is Contract-has been the subject of negotiations by the parties, and this Contract shall 
not be construed against any party merely b ecause of that party's invo.lvement ip their 
preparation. 

1 2. 1 0  Force Maieure: lf the performance. by any party to th.is Contract of any of 
its obligations or undertakings under this Contract is interrupted or delayed by any 
occurrence not o�casioned by the conduct of any party· to this Contract1 whether that 
occurrence is rm act of Go.d or public enemy, or ,vhethe.r that occurrence is caused by 
war, riot, stom11 earthquake1 or other natural forces, ·  o.r by the acts ofa.nyone not party to 
this Contract, then that party shall be. excused from arty further perfom1atice for wµptever 
period of thne a.fter the occurrence is reasonably necessary to remedy the effects ofthal 
occurrence. 

12. 1 1 Post-Escrow Cooperation: Following Close of Escrow, Nickel, Olcese, 
and Agency shall in go�d faith cooperate to ensure· the complete transfer of a1l assets as 
specified in this Contract including, but not limited to, the. execution ru;id delivery of 
documents, deeds, assignments, and other instruments required to achieve the .asset 
transfers specified in �his Contract. The parties currently believe George_ W. Nickel Jr., 
Adele R. Nickel, and La Hacienda, Inc. do not possess an independent interest in the 
assets specified in the Contract, but if such interest is discovered they will cooperate to 
achieve the asset transfers specified in this Contract. I ••• 
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12 . 12 List of Exhibits: The following shall constitute all of the Exhibits to this 
Contract and by this reference are fully incorporated herein: 

Exhibit A 
Exhibit B. 
Exhibit C 
Exhibit D 
Exhibit E 
Exhipit F 
Exhibit G 

Dated: January 23, 2001 

Da1ed: January 23, 2001 

Lower River Water Rights 
Johnson Ditch Rights and Castro Ditch Rights 
Carmel Water R.ights 
Power Charges for Agency Transfer Water 
Water Inventories 
Map of Rio Bravo Ranch 
Garces Property Description 

Kem County Water Agency 

Olcese Water District 

By 

Attested: 
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Pated: January 23, 2001 Nickel Family, LLC 
. ·- . --.. --- ..... __, , ... 

<�� President, Board of Directors 

Dated: January 23, ::!001 

Dated: January 2°'.3, 2001 Adele R. Nickel 

Dated: January 23, 2001  La Hacienda, Inc. 

� /,; <7� 11 
By �;: f/'V ·, //J� }� 

President 
. , 

I•  
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<;)PTION AND WATER PURCHASE AGREEMENT 

nns AGREEMENT is made and effective as of May 1 2007 (the 
"Effective Date'? by and between Nickel Fnniily, LLC, a California limited 
liability company C'NlckeP?, and DMB Communities II, LLC, an Arizona limited 
liabi l ity company (''DMB'?, .with reference to the follow!ng facts: 

RECITALS 
A. Nickel previously held rights to water from the Kem River. Nickel 

conveyed those rights to the Kern County Water Agency ("KCWA" or "Agency'? 
In exchange for a perpetual .right to l q,000 acre-feet per year of certain other 
water (the "Agency Transfer Water.'1 to be made ayai!able by tl1e Agency for the 
oonefit of Nickel pursuant to the terms of that certaln Contract to Transfer the 
Kern River Lower River Water Rights between Nickel, the Olcese Water District 
and the Agency dated Janulll')' .23, 2001 (the "Agency Agreement11), A copy of 
the Agency Agreement is attached hereto .as Exhibit A and incorporated herein by 
this reference. 

B. Pursuant to the terms of the Agency Agreement, Nickel received 
the right to the Agency Transfer Water for the purpose of sell ing, or mmsferring, 
Agency Transfer Water to third part ies within or outside of Kem County, Also 
pursuant to the terms of the Agency Agreement, Nickel has the right to the 
assistance and cooperation of the Agency ln consummating sales or transtbrs of 
Age11cy Transfer Water; Including entering into contracts for the sale of the 
Agency Transfer Water and efforts to obtain the approvai cooperation and 
assis1ance of the California Department of Water Resources and the State Water 
Contractors in obtaining any necessary approvals from regulatory agencies to 
effect such sales or transfers. 

C. DMB wishes to acquire an option to purchase the use of 8,393 
acre-feet at the California Aqueduct at Tupman (Reach 1 3B) (the 0Acquired . 
Water") of the Agency Transfer Water for the exclusive use by DMB as described 
herein, eachyeru-,. for an initial period of thirty-five (35) years {the 11Trimsfer 
Tenn'? and for a potential extension P.eriod of another thirty-five 35 years (the 
11E:xtended Transfer Term"), which extenslon Is exercisable so lcly at the 
discretion ofDMB, as provided in this Agreement. DMB also wishes to acquire 
N ickel's right to the assistance and cooperation of the Agency In entering into 
contracts for the sale or transfer of the Acquired Water to third. parties for tl1e 
period of the Transfer Term and any Extended Transfer Term and efforts to obtain 
the approval, cooperation and assistance of the California Pepartment of Water 
Resources and the State Water Contractors in obtaining any necessary approvals 
from regulatory agencies to effect such sales or transfers. Nlckel is willing to 
grant such an option under the tenns and conditions set forth in this Agreement. 

1 
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D. DMB paid $50,000 to Nickel on or about March 7, 2007, (the 
'.IJ)ue Diligence Payment'? to initiate a due dil_igence period e,q,iring at the end of 
May 7, 2007, (the !'Due. Diligence Period;'), which perio<l DMB and Nickel may 
agree to extend by thirty (30) days (the "Extended Due Dlllgenc,e Period'? to and 
i'ncluding June 6, 2007, 

TIIEREFORE, the Parties hereby agree as follows: 

l ,  Grant of Option. Subject to the tenns and conditions set forth In 
thl's Agreement, Nickel hereby grants to DMB an optio,n (th� 1'0ption»') to 
purchase and acquire the exclusive right to the use of the Acquh'e<f Water each 
year during the Transfer Term. The term of the Option shall start on the Effective 
Date of this Agreement upon payment of the Initial Option Consideration 
Payment as set forth In Section'2 oofow, and expire, at the end o(Deeember 3.1, 
2007 (the ''Initial Opt ion Tenn'i); provided. trait DMB may elect to extend the 
tenn of the Option by twelve (12) additional calendar months to the end of 
December 3 I,· 2008, (the 1'Extended Option Term") by giving written notice of 
extension.to Nickel in the manner s·et forth'in Section 19 an'd pay,ing the Extended 
Option Consideration Payment (as defined below) prior to the expiration of the 
Initlal Option Term at the end ofDecember 3 1 ,  2007, 

2, , Optfon Con§i<leration. As consideration for the grant of the Initial 
Option Term, DMB shall pay $300,000 to Nickel on or by the end of May 7, 
2007, the Initial Option Consideration Payment; provtded that. ifDMB and Nickel 
agree to the Extended Du,e Diligence Period, DMB shall pay th.e $300,000 to 
Nickel on or by the end of June 61 2007, as the Init;ial Option Gonsideration 
fayinent. If I?MB elects to take the Extended Option Tenn and desires the 
Extended Option Term, in addition to the Initial Option Consideration Payment, 
DMB shall pay $881 ,265 to Nickel .on or by the e�_d of December 31 ,  2007, as the 
Extended Option Consideration Payment, The Initial Opt!Qn Consideration 
Payment and the Extended Option Consideration Payment shall be applied as a 
credit against the Purchase Price, as defined below. Other �an as set furth in this 
Agreement, the Initial Option Considerat�n Payment and the Extended Option 
Consideration Payment shall be noM·efundable to Dlvffi. 

3 .  Exercise ofOptlo.n, 

(a) DMB may exercise the Option by giving written notice (the 
"Option Notice11 by sending the Option Notice1 in the form ofExhibit B to this 
Agreement, to Nickel at any time prior t� the expirati�n of the Initial Opiion 
Tenn. Once th!' Initial Option has been exercised, DMB shall be obligated to 
purchase, and Nickel shall be obligated to sel� the exclusive use of the Acquired 
. Water each year of the entire Transfer Term in accordance with the terms of this 
Agreeme11t and upon payment of the Purchase Price. If the Option Notice is 
delivered-on or before the end of September 1, 2007, the Transfer Term shall 
commence on January I, 2008. 

2 

8601S3.I 

47/107 
• • ·  r 1- I I 



(b) IfDMB has elected to take the Extended Option TeITI1i and . 
has paid the Extended Option Consideration Paym_ent, then Dfyffi may exercise 
the Option by sending the Optlon·Notice in the fonn of Exhibit B to this 
Agreement to Nickel at any time prior to the expiration of the Extended Option 
Term. Once the' Extended Option has been exer.cised, Dl\fB �hall be obligated to 
purchase, an<! Nickel shall be obJigated to sel� the exclusive µse of the Acquired 
Water each year of the entire Transfer Term in accordance with the terms of this 
Agreement and upon payment of the Purchase Price. · 

(c) lfthe Option Notice is delivered after September 1
1 2007, 

but before September 1 ,  2008, either through the Initial Option Term or the 
Extended Option Tenn, then the Transfer Tenn shall commence on January l ,  
2009. 

. . 

·(d) If the Optiol) Notice is delivered after September 1 ,  2008, 
and before the end of December 3 1 ,  2008, then the Transfer Tenn also shal l  
commence on January 1, 2009. In anticipation of such an event. to help ensure . 
that Acquired Water may be delivered to DMB starting January 1, 2009, DMB 
may submit to Nickel prior to August 15, 2008, a written request and schedule for 
delivery of Acquired Water at Tupman or elsewhere to start on or after January 1 ,  
2009. Upon receip� Nickel �hall immodiately submit DMB's delivery request to 
the Agency consistent with the requirements of Article 4.8 of the Agency 
Agreement. DMB may subsequently revise its del ivery.request 10 change the 
amount of Acquired Water to be delivered, the schedule for delivery and the point 
or points of delivery, and Nickel shall Immediately submit such revised delivery 
request to the Agency •. Nickel makes no representation that the aforementioned 
request will be accepted by the Agency. 

(e) The first year of the Transfer Term shall be referred to 
herein as the "First Water Year.'• 

4. purchase Price: Pa:tm�at otf urchMe Pric�. 

(a) As of the Effective Date, the annual purchase price (the 
"Purchase Price'� for the use of the Acquired Water shall be $4,406,325 {8,393 
acre-feet of Agency Transfer Water at $525 per acre-foot) at Tupmanj provided 
that the annual Purchase Price shall be increased on each January 1 ,  commencing 
on January 1 ,  2008, by multiplying the Purchase Price on the Effectjve Date·and 
thereafter in effect on the previous January l by the change in the Consumer Price 
Index (All Urban Cons�mers-All It�ms-Los Angeles-Rlverside:.Orange 
County) (the "Index'? for the unadjusted twelve (12)-month period ending in 
September of the prior calendar year or by J .03 (for a 3 percent Increase), 
whichever is greater (the "Escalator"). 
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As an example of the foregoing, on January 1, 2008, the Purchase Price would be 
adjusted by comparing the Index on Septem� 1, 2006, e.g., l 00, to the Index on 
Sept�mber 1, 2007, e.g., 104, and mufdp[ying the Purchase Price by the change· in 
the Index, or by 1 .03 (three (3) percent), whichever Is greater, for an. adjusted 
Purchase Price of $54 6 per-acre foot on January 1, 2008, or l 04/100(525)=546 
verSU's 1.03(525)=540.75. Thereafter, commericing January 1, 2009, the 2008 · 
Purchase Price o.f$S46 would be adjusted bycomp�ing the Index on Septemoor 
I, 2007, e.g., 1 04, with the Index on September I, 2008, and multiplying $546 by 
the change, or J .03, whichever is greater, and so- on �ach January l of this 
Agreement, · · 

The annual Purchase.Price shall bQ paid on or before Janu11;1)' 15 of each. year 
�uring. the Transfer Term. So· long as Nickel ca_rt deliver the Acquired Wat�r at 
Tupn:ar-i DMB s�all pay the Purchase Price regardless of whether delivery of nll 
Acquired Water ts requested. 

(b) • Provided.the Parties mutually agree, ifDMB exercises the 
Opt ion, either O:MB or Nickel may request to negotiate for DMa to pay an up­
front cash payment and thereby reduce or eliminate the annua1 Purchase Price. 
An escalator and a discount rat� may.be negotiated.and used to establish the 
present value of the Purchase Price paymeIJts to· be made during either the 
Transfer Tenn or Extended Transfer Term or both. The percentage: of the present 
value to be paid up front also may be negotiated and used. Alternatively, DMl3 
and Nickel may mutually agree to have Dl\ffi pay to Nickel an up-front .cash 
paym.enf 1o reduce or eliminate the E·scalator component of the ilnnual Purchase 
Price. The Parties acknowledge and agree that this Section 4(b) does not create 
any veITTed right in or guarantee any agreement r�lng an up-front cash 
payment. 

(c) The $50,000 Due Diligence Payment fhat D:MB maqe to 
Nicke� the Initial Option Consideration Payment and. any Extende_d Option 
Consideration Payment (the "Payment Credit") shall all be credited toward 
DM.B's payment of the Purchase Price. The.total Payment Credit shall be divided 
illto five (5) equal payments applied over the first five years in which P"rchase 
Price Payments are made. -.Jn the. event that DMB and Nickel agree upon an up-
:front cash payment to reduce or eliminate the annual Purchase Price, the up-front 
cash payment shall be reduced by the arn�unt of th� Payment Credit. 

5. R.i.ght tQ Extended Transfer Term. 

(a) Subject to Section 2 1(b), provided this Agreement is in full 
force and effect and O:MB is not in defau It, D1v03 shall have the right to extend 
the initi�I Transfer Term by an additional thirty-five (35) years by providing 
Nickel with written notice ofDl\..f;B'·s election ofan Extended Transfer Term 
pursuant to this Section 5.  Such notice shall be provided to Nickel ,it least one 
year prior to the expiration of the initial Transfer Term. The tenns and conditions: 
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of this Agreement including, without limitation, the amount of the adjusted 
Purchase Price as adjusted pursuant to Section 4·(a), shall apply to the Extended 
Transfer Term. and all references in this Agreement to the Transfer Tenn shall 
include the Extended Transfer Term, including future adjustments of the Purchase 
Price pursuant to Section 4(a). 

As an. ei:rample of tne foregoing, the Purchase Price on the first January I of the 
Extended Transfer Term shall equal the Purchase Price in eft'cct 'thc last year of 
the i!)itial Tl'alJsfer .Term, further adjusted as provided in Section 4(a) for ll new or 
adju.sted P.urchase Price on the first January 1 qf the Extended Transfer Tent1i 
thereafter adjusted in the same manner each succeeding January 1 of the Extended 
Transfer Tenn, 

(b) ·If DMB extends this Agreement under Section S(a) above, 
not later than two (2) years prior to the exph:ation of the Extended Transfer Tenn, 
the Parties may enter Into diligent good faith negotiations for a new agreement to 
extend this Agreemen� for an addftional period to be negotiated by the Parties, 
with such amendments as they may negotiate and mutually agree to. Tho Parties 
acknowledge and agr� that this Section S(b) does not create any v.ested right in or 
guarantee S!lY further term or agreem�nt. · · 

6. · Reversi9n or Part Jal Reversion ofAcqulreg,Ylaterto Nklsxl• The 
use of the Acquired Water ahd all other rights pllrsuant to the Agen<ty Agreement 
shall revert to Nickel at the end of the Transfer Tenn or, if applicable, the 
Extended Transfer Term. or upon termination ofthls Agreement. In the event any 
of the Acquired Water is Assigne�funder Section 10 of this Agreement, any use of 
the Acquired Water and all other rights pursuant to the Agency Agreem(?nt that 
have been assigned shall revert to Nickel at t�c end of the Tramfer Tem, or, if 
applicable, the Extended Transfer Term, or upon termination of the Assignment 
for any'reason. 

7. 

(a) Except·as provfded in Article-4.S of the �gency Agreeme� 
and, subje.::t to Section 2 l(b), provided ihls Agreement is in fu]l force and effeQt 
and PMB is not in default. at the commencement of the Transfer Tenn and e.ach 
year. during the Transfer Terin Nickel shal� at no cost to DMB, make or cause the 
Acqu ired Water to be avallnble to 0MB at the Tupman turnout, as defined in 
Article 1 . 1 7  of the Agency Agreement ("Tupman"), as provided in Article 4.4 of 
the Agency Agreement. 

(b) DMB shall annually supply a written delivery schedule to 
Nickel and Agency consistent with the requirements of ,Article 4.8 of the Agency 
Agreement. 

s 

860153.I 

50/10 7 



\ 
.} 

(c) The Acquired Water shall be made ·available to DMB at 
Tupman, free and clear of aU Jien.si encumbrances, or rights of any other p{lrty, at 
the same time and in the same manner as Agency schedules deliveries of State 
Water Project ("SWP") Water ('rSWP Water") tq the Agency's Member Units, as 
set forth in the Agency's con{racts with Its Member Units ,!IS they presently etfist 
or may be changed from time to time. The shortage provisfon In Article 1 8  of the 
Agen�y's SWP Water Supply Contract with DWR (the ''SWP Con.tract Shortage 
Provision") does not apply to.the delivery of Acquired Water Lmdet th}$ 
Agreement. Pursuant to the Agency Agreement. the Acquired Water Is not 
subject to the shortages that can affect D\1/R!s delivery ofSWP Y.,ater to tbc 
Agency and other SWP CQntr�ors during average, single dry and multiple dry 

· water years. 

(d) Subject to Section 2 l(b), provided this Agreement is in full 
force and effect and 0MB Is npt in default, DMB shall su�ceed to NlckePs rlght1 
pursuant to Article 4,7 of the Agency Agre�ment, to the Agen�)"s commitment to 
transport Acquired Water withtn the California Aqueduct to the full extent of the 
Agency's rights to use the Aqueduct, 

8. A(ldltional Charges, 

(a) D:r-JB shall be responsible for all costs or expenses, lf any, 
associated wlth the conveyance and delivery 9fthe Acquired Water d�Hvcred to a 
location other than Tupman, including but not llmited to costs bnp<:>sed by the 
Agency and DV/R. for conveyance of the Acquired Water to a location other than 
Tupman. 

(b) Commencing Y(ith too Transfer Term and �uring /lny . 
Extended Transfer Term, DMB shall pay to ·Nickel that portion of those po\ver 
charges attributable to the Acquired Water in any year In which NJokel is 
obligated to pay to Agency. the power <!harges· described in Article '4.5 ofthe 
Agency Agreement (the "Power Charges11

), which the Parties acknowledge is up 
to 83.93 percent of the t�tal power charges par,abfe by Nickel to the Agency in . 
any ye.nr in which such charges are payable for the full.I 0.000 acre�feet of 
Agency Transfer Water under Article 4.5 of the Agency Agreement. DMB shall 
pay Nickel the Power Chm:ges within thirty (3_0) days ofDMB's receipt ofan 
invoice fur the Power Charges from Nickel. Altemativelyt DMB may pay such 
Power Charges directly to the Agency, so long as the Agency and Ni9kel consent 
In writing �o DMB's direct. paym\'nt of Power.Charges •. 

9, Agency Actions. Nickel and DMB shall jointly request that 
Agency enter into one or more long-term "polrit of �elivery' agreements with 
DW}l approving dellvery ofa'portlon of Agonc:y's.SWP Water, used as exchange 
water, to up to five (5) long.;.term transferees, so tf1at the Acquired Water can be 
de livered by ex�hange to up to five (5) Jong-term transfer�es for the entire 
Transfer Term and any Extended Transfer Term (the upoJnt of Delivery 
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Agreemeots'1), DMB sha tl succeed to all of Nickel* s rights with respect to, the 
Acqu [red Water1 pursuaz1t to Articles 4.4 and 4 ,9 of the Agency Agreerrientt 
including but not limited to the assistance and cooperntion of'�1,: Agency in 
entering into contracts for the sale or transfer of the Acquired 'Waterto"third 
parties ru1d efforts to ol,taln the approva� COQperation and assistance ofDV{R and 
the State Water Contractors in obtaining miy ne�ssary approvals from regulatory 
agencfos to effect such sales or trartsfurs. DMB shall reimburse Nickel and 
Agency for all reasonable out-of-pocket expenses incurred fn assisting Dl'vm in 
obtaining any approvals. 

IO .  Assignment. Nickel acknowledges that DMB intends to transfer, 
or ��ign, the right to u� Acquired Water to up to five (S) public water supply 
agencies or reliable. solvent private companies for purp-0ses of establis_hing an 
adequate long�term water supply for one or mote real estate development projects 
and for other beneficial uses- for the Transfer Temt or any extended Transfer 
Te1m. 

(a) DMB may assign thls Agreement, in whole or In part, 
subject to advance written consent by Nickel. The foregoing: decision whether to ., 
allow nn assignment under this Section 10 rests solely with Nickel, subject to the 
following: 

(i) Nickel shall consent to a proposed assignee ofa 
Purchase Price and Power Charge ,payment obligation, so long as that proposed 
assignee fs a government agency that holds a contract with DWR for SWP water 
service or a contract with the U.S. Bureau of Reclamation for Central Valley 
Project water service and so lotig as the assignee proposed to assume such 
payment obligations for suoh Acqu h:ed Water bas the ability to peifonn such 
payment obligations for the Acqulred Water proposed fur assignment for tho 
Transfer Tenn or any Extended Transfer Term; or 

(Ii) Nickel shall consent to other proposed assignees of 
Purchase Price and Power Charge payinent obligations so fong as any assignee 
proposed to assume such obligations for such Acquired Water has the ability to 
perform such payment obligations for the Acquired Water proposed for 
assignment for the Tnmsfer Tenn or any Extended Transfer Tenn. 

( iii) Nickel shall consent to a proposed assignee ofa 
Purchase Price and Power Charge payment obligation proposed fur assignment 
for the Transfer Term or any Extended Transfer Tenn, so long as DMB agrees to 
remain r�sponsible for any Purchf1Se Pri9e and Power Charge payments that are 
due from such assignee but have not been timely paid. DMB agrees to provide a 
new Representation and Warranty to Nickel that DMB's net worth remnlns at 
least $ J OO million before Nickers consent to the proposed assignment shall be 
given. 
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· (iv) Assignments of al� or a part, of this Agreement 
among DlvtB and its Affiliated Entities that do not involve a long,-tenn point of 
delivery agreement from DWR do not co1:1nt against tbe five (S) long.term 
transfers. or assignments, governed by this Section· 1 0. The tenn 1tAffiliated 
Entity'' shall mean DMB, any entity that is a subsidiary of QMB or any entity 
which is controlled by or under common control ofDMB,. The term 1icontroP' 
with respect to any entity shall mean: (i) the poss�sion; direct;Jy or indirectly, of 
the power to vote 51 percent or more of !he stock, voting trust. certificates or. other 
securities having voting power for the election of directors of an entity; o·r (iQ the 
status of managing member ofa limited liability company, For the Assignment to 
be effective under this Section l O(a)(iv)> an Affiliated Entity must have a net 
worth _of at least $1 00 .mill ion, or DMB must agree to remain responsible for any 
Purchase Price and Power Charge payments that are due from such "Affiliated · 
Entity." 

(b) Subject to the consent requirement in Section I0(a), should 
D'MB assign this Agreement, or any part, as provided In this Section I 0: 

(Q · Each 11s'signee shall be rc·quired to _agree, fr1 writing. 
to be bound by and timely comply with all those tem:is and provisions of this 
Agreement th�t are specifically designated for assignment to the assigne¢; 

(ii) it is recognized that-an assignee of the.right to ure. 
Acquired Water may be an entity different from that wtich is obligated to pay the 
Purchase Price and Power Charge for such Ac_qulredWater, in whic:h case tliis 
Agreement's terms and provisions governing payment of the Purchase Price and 
Power Charge would not be appllcable·to such assignee of the right to use 
Acquired Water, and this Agrcement�s terms and prov!sions governing delivery 
schedules for the Acqufred Water would not be applicallle t<> such $lgnee ofthe 
obligation·to pay the Purchase.Price and.Power Charge for such Acquired Water, 
Notwithstanding the forego{ng, and subject to Section 2 I (b), for any assignment 
to be effective, 'the assignment agreement must contain a provision_ that Nickel has 
no o bU_gation to deliver the assigned portion ·of the Ac quited Water, unless the 
Purchase Price, as adjusted, Is paid to Nickel and. any Power Charges are paid for 
the Acquired 'W,ater being assigned, and all other obligations of this Agreement 
applicable to the assignment are met; 

. (iii) • any �.signment of part of this Agreement, Including 
the right to use Acquired Water or the·obligation to pay the Purchase Price a.nd 
Power Ch11rge for such Acquired Water, �hall specificalJy designate the rights and 
obligations being assigned; 

(Iv) each assignee shall succeed to the specifically 
designated rights and obligations of DMB tinder this Agreement with respect to 
the amount of Acquired Water assigned or the amount ofthe Purchase Price and 
Power Charge the assignee is obligated to pay and shall be recognized by Nickel 
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as possessing all designated rights and obligations, and all applicable references to 
''DMB0 herein shall be deemed to refer to such assignee, except as otherwise 
expressly provided in this Agr�ment. 

1 1 . Short-tenn Transfer�. 

(a) Until such time as DMB exercises its Option and the · 
Transfer Term commences, Nickel may annually market the Acquired Water for 
temporary transfer fo third parties, so long as delivery under the temporary 
transfer ends prior to commencement of the.Transfer Term pursuant Si.:ctlon 3 of 
this Agreement; provided that DMB shall have the right of first refusal with 
respect to anytemporary transfer to any third party to occur after DeQember 31,  
2007, 

(b) Subject to Section 21(b), provided this Agreement ls in full 
force and effect and Dl'vfB is not in default, if DMB exercises the Option and the 
:.I'ransfer Term commences. DMB may sel� on a yearly basts and on terms and 
conditions acceptable to DMB, the use ofany or 1111 of the Acquire4 Water D:MB 
purchases iri a year to .one or more third parties Without the consent ofN!ckei; 
provfdedi that DMB ex:pressly acknowledges that Nicker and the Agency arc only 
obligated to make Acquir(:d Water available at Tupman in accordance with this 
Agreement and the Ag�ncy Agreement. ·Such transfers shall not count agai11St tbe 
five (5) ,ong�term transfers or assignments, governed by Section 1 0  ofthls · 
Agreement. 

12, Maintenaocs; ofAcguired Watet, While this Agreement is in 
effect, Nickel sqa.11 not take or omit to take any action that would render Nickel 
unable to fully perform its obligations under this Agreement. Wit�out limiting 
the. forego!"ng, while this Agreement is in effect1 Nickel shall not (i) amend or . 
revise th� Agency Agreement, or (ii) encumber, commit� transfer or otherwise 
dispose of the Acquired Water, if any of those actions w9uld render Nk:ke! unable 
to fully perform its obli,gat,ions under this Agreement. Further, Nickel shall take 
all actions necessary to ensure that it can fully perfonn its"obtigatlons under this 
Agreef!Jent. Notwithstanding the above, and subject to this Agreement, Nickel 
shall ha.ve the dght prior to the commencement of the Transfer TQnn to annually 
market the wa:ter that will be the Acquired Water, so long as the Acq-uired Water 
l� available to DMB during the Transfer Tenn. 

13 .  Representation� and W�moties ofNkkel. Nickel hereby makes 
the (c;,Ilowlng covenants, representations and warranties as of the Effective Date: 

(a) Nickel has the authority io enter Into this Agreement. to �II 
and transfer the use oftbe Acquired .Water to DMB, and to 9therwise perfonn as 
set forth herein. Nickel Is the sole owner of the Acquired Water and _has tlie 
unrestricted right an� power to transfer the use of it to DMB under the temis of 
this Agreement and to make the Acquired Water available at Tupman for the 
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benefit ofDMl3 pursuant to the Agency Agreement The execution and deJ.ivery 
of this Agreement have been validly authorized by all requisite action on th� part 
of Nickel. 

(b) Nickel's execution of this Agreement and performance of 
1ts obligations �ereunder will not violate any agreement, option; covenant, 
condition, obHgation o� undertaking ofNicke!i- nor to the best ofNfokePs actual 
knowledge will it violate any law, ordinance, statute, order or regulation, 

(c) To the best ofNickel's actual btowledge, there are no. 
a()tions, suits or proceedings of any kind or natvre, legal or equitable, pending, or 
threatened, relating to the Agency Agreement or the Acquired Water, or 
potentially affecting or-arising out of Nickel's ownefshlp, management, or aQUity 
to self the Acquired Water, rn any court or before or by any federal, state, county 
or·munlclpat department, commission, board, bureau, agency, or other 
governmental in$trumentality. 

(cl) To the best ofNickcl's actual knowledge, neither tho 
Acquired Water nor any portion thereo( is subject to or affected by (I) any 
assessme!lts, whether or not preseutly constituting a lien thereon, or (IQ•any 
threatened or pending con·demnation.. eminent domain, or similar proceedings that 
render Nickel unable to fully perfonn its obligations under this Agreement, 

(e) The Acquired Water is free and clear of any liens, 
encumbrances, or rights of any othe.r party, that would render Nickel unable to 
fully perform its obligations· under this Agreeme�t,and Nickel shall maintain the 
Acquired Water fi:ee and clear of any such liens, encumbrances, 01· right� imposed 
against Nickel that rendcr'Nicket unable to fully perform its obligations under this 
Agreement while this Agreemept is in effect, 

(f) Delivery of Acquired Water under this Agreement is not 
subject to the Agency's SWP Contract Shortage Provision. 

· {g) To the best of Nickel's actual knowledge, except for the 
Agency Agreement and Nickel's ·obligations to Agency under the Agency 
Agreement, there are no contracts, licenses, commitments, agreements or 
undertakings respect-ing the 8,393 acre-feet of Acquired Water by which Nickel 
-would be obligated 9r l iable t(? any person. 

(h) Except as expressly contemplated by this Agreement, no 
approval Is required from Agency in order for the transactions contemplated by 
this Agreement to occur, and no approval Is required from any other party in order 
for the Acquired Water to be made available to Dl'vfB by Nickel at Tupman. 

(i) No proceedings are pending or threatened In which Nickel . 
may be adjudicated as bankrupt or discharged from any and all of its debts or 

1 0  

5 5/107 



) 

obligations or granted an extension of time to pay its debts or a reorganization or · 
readjustment of its debts. 

' . 
(J) Subject to Section 1 0  of this Agreement, while this . 

Agreement is in _effect, Nickel shaU use its best efforts to assist DMB to obtain all 
necessary approvalst including the cooperation and approval of the ;\gen�y and 
DWR, for delivery of the Acquired Water, induding by exchange, to up to five 
public water supply agencies or water companies at points other tfum Tupman. 
However, no assignment; or transfer, of Acquired Water shall extend beyond the 
Transfer Term and Extendeq Transfer Term. DMihhall reimburse, Nickel for 
Nickel's reasonable out-pf.:pocket costs or other expen:ses incurred in assisting 
DMB with obtaining cooperation and approval for delivery of the Acquired Water 
at points other than Tupmilll. 

(k) To the best ofNiokel's actual knowledge, there is no 
action. suit, claim, cause of actlon, or proceeding at law or: in equity (or by or 
before any governmental agency, official or authority of any focal, state or federal 
gov�rnment) now penqlng1 wherein an unfavorable declslon. ruling or finding 
would: (0 affect the·creation, organization, existence or powers of Nickel or the 
titles; and powers of its officers and the members of its. board of directors and their 
right,s to their: respective offices� (iQ enjoin or restrain the approval and/or 
execiition of this. Agreement, or (iii) in any way questiop or affect any ofNickel's 
rights and powers. · 

(I) NJckel is unaware of any fact or circumstance that would 
prevent Nic�el or the Agency from being able to fully perform its obJigations 
under tMs Agreement, or that would ·prevent· DMB from acquiring or using the 
Acquired Wat!n' as contemplateo byOMB, 

14. Rei;ire�entatlons and Warranties ofDMB. DMB hereby makes the 
following cpvenants. representations and warr1111ties as of tl1e Effective Date of 
this Agreemejl!: 

(a) DMB has the authority to enter into this Agr�ment, 
purcJiase the Acquired Water, and to otherwise perform as set forth hereiµ. The 
execution and delivery of the Asrecmerit has been validly �uthorized by all 
requisite action on the part of DMB. 

(b) DMB's execution of this Agreement and perfonnan� oflts 
obligations hereunde1· will not violate Elny agreement, option, covena�t, conditloDt 
obligation or undertaking ofOMB, nor to the best ofOMB 1s knowledge witr it 
violate any faw1 orditianci;., statute, order, or rcgulatlo11. 

(c) To the best of DMB's actual knowledge, there is no action, 
suit, claim, cause of action, or proceeding at law or in equity (or by or before any 
go-vemmental agency, official or authority of any loca� state or federal 
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government) now pending, wherein an unfavorable decisio� ruling or fi11ding 
would: (Q affect'the creatio11, organ!zation, existence or powers ofDMB or the 
tides and powers of its Board memt,ers and officers to their respective offices; (ii) 
enjofn or restrain the approval and/or execution of this Agreement, or (iiQ in any 
way question or affect any of the rights, power_s, duti¢S or obligations ofbMB 
with respect to implementation ofthfs �greenient. 

(d) No proceedings are pending or threatened in which D:MB 
may be adjudicated as bankrupt' or d ischarged :from any and all oflts debts or 
obligations or granted an extension of time tci pay its debts or a reorganization or 
readjustme11t of its debts: 

(e) . 0MB has the ability to pe1form all flnancial'obligatlons to 
Nickel under this Agreement. ·oMB further represents and warrants thE!.t as of the 
Execution Date of this Agreement, it has a present net worth of at least $100 
million, and to the best ofDMB's knowledge, it is not aware ofany facts or 
circumstances that would lower its net worth below the $100 million a.mount in 
the foreseeable future. 

I S ,  Condition Precedent to Nicke\•s Obfigations to P�rfgr:m, Subject 
to Section 21 (b), ifDMB exercises the Option, Nickel-._s oo!igation to transfer the 
Acquired Water in any year of the Transfer Term is hereby expressly conditioned 
on satisfaction or waiver by Nickel of the following condition precedent: Dl\1B 
shall have timely perfonned each of the acts to be performed by it hereunder 
including, without limitation, payment of the annual Purchase Price or of an up­
front amount negotiated by DMB and Nickel. 

·1 6. ·CQnditlons Precedent to DMB's Obligatron t2 PerfQrm, lfDMll 
exercises the Option. DMl3,s obligation tQ purch�e the Acquired Water (n any 
:year ofthe Transfer Term rs·hereby expressly conditioned on satlsfactkm or 
waiver by DMB of each and every one of tho following conditions precedent: 

(a) Nic�el shall have timely performed each of the acts to be 
perf\)rmed by it hereunder; and 

(b) The Acquired Water is available and can be made available in 
accordance with_ the terms of this Agreement. 

17. Qosts and Exmmru. In addition to all other cost and expense 
provisions provided herein, DMB shall pay all costs and fees associated with any 
transfer or assignment of the Acquired. Water under this Agreement, including 
withoµt limitation any transfer truces associated with the Acqµired Water, Each 
Party to this Agreement shall be responsible for its own attorneys' and other 
professional fees and Internal adminisirativc costs associated with the preparation 
of this Agreement and the transfer of the Acquire� Water from Nickel to DMB. 
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1 8. Brokerage Commlgs!9p�. Divffi and Nickel each represents and 
watrants to the other that it has not engaged the services of any broker, agent or 
finder, nor done any other act nor made any statement, promise or undertaking 
which would resu It In the Imposition ofliability for the payment. of any brokerage 
commission, finder's fee or otherwise in connectiort with the transaction 
described in this Agreement. 

(a) In the event that any person or entity perfects a claim for a 
brokerage coi:nmission, flnderts fee or othel"Wise, based upon any agreementi 
statement or actt the Party through whom such person or entity makes such claim 
shall be responsible therefor and shall indemnify, defend and hold the other Party 
and the Acquired Water harmless from and against such claim and all lo�, cost 
and expense associated therewith. inc]uding attorneys' fees. 

(b) Nickel's obligation to pay the Agency pursuant to Miele 
4. 1 0  of the Agenoy Agreement is not a brokerage commission. Nickel shall 
comply with Article 4. 10  and · shall be solely responsible for making any and all 
payments to the Agency that may oe due under Article 4.10 of the Agency 
Agreement, and DMB shall have no obligation to make any such payment to the 
Agency, 

1 9. Notjces. All notices under this Agreement shall be effective upon 
personal delivery or electronically confirmed facsimile transmission to Nickel or 
DMB, as the case may be, or three business days after deposit in the UQited States 
mail, registered or certified, postage fully prepaid and addressed to the respective 
Parties as follows: 

To Nickel: 

To DMB: 

86015.l.l 

JamesL. Nickel 
President 
Nickel Family, LLC 
P.O. Box 60679 
Bakersfield, California 93386-0679 
Facsimile: (661) 872-7141 

Mark C. Kehke 
Senior Vice President 
DMB Associates, Inc. 
7600 E. Doubletree Ranch Rd., #300 
Scottsdale, Arizona 85258-2137 
Facsimile: (480) 367-9788 

13 

5 8/107 



j 

General Counsel 
DMB Associates, Inc. 
7600 E. Doubietree Ranch Rd., #300 
Scottsdale, Arizona 85258•2137 
Facsllllile: (480) 367-9788 

or such other address as the Parties may :from time to time designate in 
writing, 

20. No Third PgrfyB�nefLCiaries. Except for assignees receiving valid 
approved written assignments made purSJ.Jant to Se<;:tlon � O of.this Agreement, 
Nickel and DM:B hereby agree that it Is not their intent to create any rights or 
benefits in any third parties and that no th!rd'pnrty beneficiaries shall be oreate<l or 
shall be deemed created by this Agreement. 

21. ��. The Parties understand and agree that use ofthe 
Acqulred ,Water is unique, may not be r,eplaceable in the event It is Jlot tra�sfetred 
and delivered tQ DMB in accordance with this Agreei:nentj and will be rel led upon 
�y DMB through·the Transfer Term. Including any �xtended Transfer Te�m, in 
connection with its development activities in CaJifomia. Likewise, the Parties 
agree that payment to Nickel of thi, Purchase Price will be relied upon by Nickel 
for its dally �perations. Thereforet in addition to a claim for damages for a breach 
or default, ·and in addition and witho.ut prejudl� to any other right qr remedy 
available at law or In equity that each Party may·have against the other In. the 
event ofa threatened or actual breach of tMs Agreement, the aggrieved Pa.rty shall 
be en! itled to Injunctive reliet specific performance and other equltable remedies. 
The Parties a9knowledge that in the event of a threatened or actual breach of this 
Agreement by the other, the aggriewd Party will be· Irreparably damaged in the 
event that this Agreement Is not specifically enforced and that equitable relief 
wo1,1ld be pppropdate •. If either Party breaches, or defaults in the performance of 
its obligations under this Agreement, the other Party may pursue any remedies 
available to it at law or in equity for such default or brench, 

(a) Notwithstanding the foregoing, ifone Party threaten.s to 
breach, breaches or defaults In the performance of its obllgations .under this 
Agreement (the "defaulting party"), no remedy at law or equity will oo sought 
until written notice is provided to the defaulting Party in accordance with �ection 
19 and the threat of breach, breMh or default exists fl.fteen (IS) ditys after the. 
de fu.ulting Party's receipt of written notice of such defuult. 

\\ 
\\ 
\\ 
\\ 
\\ 
\\ 
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(b) In the event ofa threat to breach or to default or of a breach 
or default in the perfonnance of an obligation by an assignee of all or part of this 
Agre_ement approved under Section 10 (tho "defaulting assignee"), such threat or 
default or breach shall in no way impair the rights and obligations ofNlcket 
DlYIB or any non-defaulting assignees under this Agreement. For example, one 
defaulting assignee's failure to perform payment obligations with respect to an 
assigrime�t ofa portion of the Acquired Water does not excuse Nickel's 
9bligation to deliver the remainder of the Acquired Water to DMB or to other 
assignees. 

(c) Subject.to Section 21(a) of this Agreement, and consistent 
with Section 1 B(b) oft�is Agreement, in the evei1t that !)Iv!B were voluntarily to 
elect to cure a qefuu.!t or brea�h by Nickel in Nickel's payments to KCWA under 
Articles 4.5 or 4.1 O of tile Agency Agreement, Nickel shall indemnify bMB for 
such cure. · · 

22, Entire Agreement. The Recitals of this Agree�ent are 
incorporated into this Agreement by reference, This Agreement and items 
incorporated her�in contain all of the agreements of the Parties hereto with respect 
to the n:iatters contained herein, and no prior agreement or understanding· 
pertaining to any such matter shall be effective for any purpose. No provisions 
hereof may be arnen�ed or modified ln any manner whatsoever except by an 
agreement in writing signed by duly authorized rep�ntatives of each ·of the· 
hrt� 

· · 

23. Successors. The terms, covenants and conditions hereof shall be 
binding upon and shal l inure to the benefit of the heirs, executors, administrators 
and assignees of the respective Parties hereto. 

24. Further t\ction. The Parties agree to perform all further acts1 and 
to execute, acknowledge, and de.liver any documents t�t may be reasonably 
necessary, appropriate·or desirable to carry out the purposes of this Agreement. 
Without limiting the foregoing, at the request ofD.MB, Nickel shall assist D111\ 
in obtaining any and all consents or assistance from the Agency necessary or 
desirable in connection with 'the transfer of tlle use of the Acquired Water and 
with Dl'vfB's assignment, or transfer, of the use of Acquired Water to up to five 
public water supply agencies or water companies including, without limitation, 
any requests for assistance pursuant tci Articles 4.4 and 4,9 of the Agency 
Agreement. 

25. �- A waiver of any breach of this Agreemen� by any Party 
. shall not constitute a continuing .waiver. or·a waiver of any subsequent breach of 
the same or any other provision �f this Agreement. 
\\ 
\\ 
\\ 
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26. Cbo Ice ofLa�. This Agreement shall be governed by the laws of 
the State of California.and any question arising hereunder shall be construe<l or 
detennined according to such law. 

27. Headings. ·Headings at the begfnning of e!l,ch numbered Section of 
this Agreement are sofely for the convenience of the Parties and are not a part of 
this Agreement, 

28. Time. Tfme is of the essence, it being understood that each date 
set forth herein and the obligations of the Parties to be sa tisfied by such dates 
have been the subject of specific negotiations by the Parties, 

. 29. Countermu:t.'!, This Agreement maybe.signed by the Parties in 
different counterparts and the signatute pages combined to create a document 
binding on all Parties . 

.30.. Force Mafr;__ur52. ff the performance by 11ny Party to this Agreement 
· of any of its ob!ig'ations or undertakings under this Agreement fs interrupted or 
de layed by any occurrence not occasioned by the cqnd1.1ct of a Party to this 
Agreement, whether that occurrence fs an act of God or public enemy, or whether 
that' occurrence is caused by war, riot, stormt earthquake� or other natural forces, 
or by the acts of lm)'one not a Party tc;, this Agreement, then the Parties shall be 
excused from any further perfonnance for whatever period oftime after the 
occumnce !s reasonably necessary to remedy the effects .ofthat occurrence. The 
Transfer Tenn shall be extended by the period oftlme such performanqe ls so 
excused. 

3 1 .  Quitcla im. Upon the expir�tion of this Agreement for any reason, 
including the failure to timely exercise the Option in the manner provided herein, 
DMB shall properly execute, acknowledge and deliver to Nickel a quttclalm In a 
form suit�ble to establish the tenninatlon of this Agreement. 

32, Confid!}ntia!qy. Nickel and 0MB agree not �o disclose to any third 
party the Identity ofDMB or DMB's potential uses oftl�e Acquired Water, or the 
polent'lal or final terms ofU1is Agreement (the "Confidential lriformntfon"); 
provided that Dl\1-B fl1£\.Y authorize or direct disclosul'c of specific Confidential 
Information to specific third parties. DMB shall. not 1,mr_easonably wtthhold 
�pprovnl ofa requebi by Nickel to disclose Confident.ial Information. DMB and 
Nickel acknowledge the need to provide certain Confiden.tial Information to the 
Agency In conne�tion with execution of this.Agreement and the transfer, or 
assignment, of Acquired Water. to third parties. DMB and Nickel acknowledge 
that the Agency fs a public agency subject to dfsclosure of certaiirlnformation 
\\ 
\\ 
\\ 
\\ 
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under the CaHfomla PubUc Records Act (californla Oovernmcnt Code section 
6250. et seq.), Any disclosure of Confidential Information by Nickel to Agency 
requb:es advan9e approvaf by DMBt whlch .OMB wilf not unreasonably withhold, 

IN WITNESS WHEREOF, the Parties have executed this Agreement on 
the date first herelnabove written. 

!ri015l.l 

NICKEL F AMl1 Y, LLC 

� 

DMB COMMUNITIES n, LLC, an Arizona 
limited liability .company 

Its: Senior Vice President 
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OPTION AND PARTIAL ASSIGNMENT OF DMB INTEREST 

IN 2007 OPTION AND WATER PURCHASE AGREEMENT . 
TO CV COMMUNITIES 

This Agreement (this "Agreement") is made as of July 10, 2013 (the "Effective Date"), 
by and between, on the one hand, DMB Pacific LLC, a Delaware Hmited liability company 
( "DMB 11), and, on the other hand, CV Communities, LLC, a Delaware limited liability company 
("CV"). The foregoing entities are all collectively referenced herein as the "Parties," or at times, 
individually, as a "Party." 

RECITALS 

A. CV is engaged in certain land development projects proposed for California's Antelope 
Valley region. CV seeks to obtain a reliable water supply for the benefit of one or more 
such projects, 

B ,  DMB Communities II LLC, an Arizona limited liability company ("DMBCII") ,  and 
Nickel Family, LLC, a California limited liability company ("Nickel"), executed an 
Option and Water Purchase Agreement, dated May 1 ,  2007 ("Nickel-DMB Agreement"). 
All terms in the Nickel-DMB Agreement shall have their same meaning in this 
Agreement, unless otherwise defined herein, Pursuant to the Nickel-DMB Agreement, 
DMBCil acquired an option to purchase the right to eight thousand three hundred and 
ninety three (8,393) acre-feet per year ("AFY") of water ("Nickel Water"), which option 
was exercised by DMBCII. In 2009, Nickel approved DMBCIJls assignment of the 
Nickel-DMB Agreement to DMB . As the successor in interest to DMBCII, 0MB now 
holds the right to the eight thousand three hundred and ninety three (8,393) AFY of 
Nickel Water. A copy of  the Nick.el-DMB Agreement is attached hereto as Exhibit A and 
is incorporated herein by this reference. 

C. Nickel previously held rights to water from the Kern River. Nickel conveyed those water 
rights to the Kem County Water Agency ("KCWA") in exchange for a perpetual right to 
ten thousand ( 10,000) AFY of water ("Agency Transfer Water") to be made available by 
KCW A for the benefit of Nickel pursuant to the teITllS of that certain Contract to Transfer 
the Kern River Lower River Water Rights between Nickel, the Olcese Water District and 
KCWA dated January 23, 2001 ("KCWA-Nickel Agreement"). A copy of the KCWA­
N.lckel Agreement is attached hereto as Exhibit B and is incorporated herein by this 
reference. Pursuant to the tenns of the KCWA-Nickel Agreement, Nickel received the 
right to the Agency Transfer Water for the purpose of sale, or transfer, to third parties 
within or outside of Kern County, 

D .  Nickel assigned eight thousand three hundred and ninety three (8,393) AFY of its Agency 
Transfer Water to 0MB pursuant to the 2007 Nickel-DMB Agreement. That eight 
thousand three hundred and n.inety three (8,393) AFY of Agency Transfer Water is the 
Nickel Water now controlled by DMB under the Nickel-DMB Agreement. 
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E. The KCWA-Nickel Agreement provides that Nickel is entitled to delivery of the Agency 
Transfer Water at a point called Tupman, located at milepost 238.04 within Reach 12E of 
the State Water Project's California Aqueduct, in Kern County (the "Point of Delivery" ) .  

F. Section 10 of the Nickel-DMB Agreement allows DMB to assign Nickel Water, under 
certain conditions , to third parties upon the consent of Nickel . 

G.  CV seeks to purchase an assignment of one-thousand seven-hundred ( 1 ,700) AFY of 
Nickel Water , and DMB is willing to make such an assignment to CV, under the terms 
and conditions set forth in this Agreement (the 1 ,700 AFY of Nickel Water and all 
contractual rights and obligations associated therewith held by DMB under the Nickel­
DMB Agreement are hereby coJ.lectively referenced herein as the "Assignment Water"). 

H. · CV intends to assign the Assignment Water to the Antelope Valley-East Kern Water 
Agency ('1AVEK") or to Los Angeles County Waterworks District 40 (those agencies are 
hereinafter referred to as the "Subsequent Assignees"). 

I. CV seeks to structure its acquisition of the Assignment Water as an option agreement, on 
the terms stated herein, with successive payments to keep the option term in effect until 
an outside date of March 3 1 ,  20 16 .  After 20 1 3, so long as the option term remains in 
effect by and only after CV's payments of the Second Option Payment and Final Option 
Payment, as respectively defined below, and prior to Option (defined below) exercise, 
CV wHl be allowed to use the 1 1700 AFY of Nickel Water with no direct obligations to 
Nickel , but with DMB retaining all contractual rights and obligations under the Nickel­
DMB Agreement. The water for CV's use in this interim period which predates its 
ex.ercise of the Option detailed herein, and in which DMB retains all obligations to 
Nickel under the Nickel-DMB Agreement, are considered short term transfers and are 
subject to all conditions in Section 1 1  (b) of the Nickel-DMB Agreement. This water is 
called the "Interim Assignment Water. " Notwithstanding the foregoing, CV recognizes 
a11d will comply with timing and logistics provisions of the Nickel-DMB Agreement 
regarding scheduling of delivery of the Interim Assignment Water. 

THEREFORE, the Parties hereby agree as follows: 

I .  Recitals. The foregoing Recitals are hereby made a part of this Agreement. 

2. Ornnt of Option, Nickel Consent, Option Payment and Option Term. and 
Ass ignment. Subject to the terms and conditions set forth in this Agreement, DMB hereby 
grants an exclusive option to CV for the assignment to CV of DMB's entire interest in the 
Assignment Water, including all rights , title and obligations associated therewith (the "Option"). 
The term of  the Option shall commence on the date that Nickel executes and delivers the Nickel 
Consent (as defined below) and, subject to the terms of this Agreement, shall expire on March 
3 1 , 2016 ,  if not exercised. The Option shall have no effect on DMB's right, title and interest in 
its remaining six thousand six hundred and ninety three (6,693) AFY of Nickel Water. With the 
exception of control of the 20 13 Nickel Water, the Option granted herein to CV is exclusive, and 
once this Agreement is executed DMB shall not grant to, nor make any commitment to grant to , 
any persons any rights, by option or otherwise, in any of the Assignment Water until and unless 
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CV fails to timely make a payment requ ired by this Agreement and all requisite notice and cure 
periods have expired . All option payments and other payments described herein or elsewhere in 
this Agreement are subject to the notice and cure provisions stated in Section 8 ,  and no payment 
described herein shall be considered unpaid unless the requisite payment is not made after being 
provided notice and a chance to cure as stated in Section 8 .  

(a) So long a s  CV has made all required prerequisite option payments 
described below to keep the Option in effect, at any point in time from the date of the Nickel 
Consent (as defined below) through March 3 1 ,  2016 ,  CV may exercise the Option by submitting 
an executed option 110lice to DMB ( the "Option Notice"; and CV shall send a courtesy copy to 
Nickel) in the form attached hereto as Exhibit C, and within fi ve (5) days thereafter paying five 
million one hundred thousand dollars ($5, 100,000) to DMB (the "Option Exercise Price") by 
wire transfer in accordance with instructions from DMB. Effective upon and subject to CV's 
timely ex.ercise of the Option and payment of the Option Exercise Price, DMD hereby assigns to 
CV and CV hereby assumes all of DMB's rights , title, interest and obligations for the 
Assignment Water under the Nickel-DMB Agreement, and DMB shall have no further rights or 
obligations as to the Assignment Water under the Nickel-DMB Agreement. No documents other 
than this Agreement are necessary to effectuate such assignment. 

(b) If CV has not exercised the Option within ten ( 10) days after the date of 
this Agreement, CV shall pay to DMB six hundred and eighty thousand dollars ($680,000) 
("Initial Option Payment"), by wire transfer in accordance with instructions delivered by DMB, 
no later than ten ( 1 0) days after the Effective Date and receipt of such wire transfer instructions . 
Failure by CV to timely make the Initial Option Payment (subject to the notice and cure 
provision s  of Section 8) means that lhls Agreement and the Option shall automatically terminate 
as of the date paymen t was due, with CV losing any rights to any Option. CV's makfog the 
Initial Option Payment does not grant CV any rights to the Assignment Water in 20 1 3 . Rather, i t  
simply operates to extend CV's Option term until March 3 l ,  2014 ,  and, following CV's payment 
of the Second Option Payment and Final Option Payment, as respectively defined below, allows 
CV to use the Interim Assignment Water. Effective upon and subject to DMB's timely receipt of 
CV's Initial Option Payment, D.tvffi hereby assigns all rights, ti tle, and interest (but not 
obligations) to and ln the Interim Ass ignment Water to CV through March 3 1 , 20 1 4, and upon 
DMB ' s  receipt of the Second Option Payment, as defined below, CV may tempornrHy transfer 
such water, for that period only, as a short term transfer to any temporary transferee as allowed 
under Section 1 1  (b) of  the DMB-Nickel Agreement. The Initial Option Payment shall be fully­
earned when paid, non-refundable, except as ,c;et forth in Section 2(c), and is nol applicable to the 
Option Ex:ercise Price. Notwithstanding the foregoing, CV recognizes and will comply w.ith 
timing and logistics provisions of the Nickel-DMB Agreement regarding scheduling of delivery 
of the Interim Assignment Water. 

(c) DMB shall use commercially reasonable efforts to acquire Nickel's written 
consent to this Agreement in the form attached hereto (the "Nickel Consent"), and to provide CV 
with a copy of such executed Nickel Consent no later than August 15 ,  20 1 3 .  In seeking the 
Nickel Consent, DMB is entitled to CV's cooperation in timely providing any reasonable 
information requested by Nickel. If DMB does not timely provide the Nickel Consent to CV, 
then the full Initial Option Payment shall be immediately returned by DMB to CV, and this 
Agreement shall automatically terminate and be of no further force or effect as of 1 t :59 p.m. on 
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August 15 ,  2013 . Any further references in this Agreement to additional payments beyond the 
Initial Option Payment by CV presume the Nickel Consent was timely acquired by DMB and 
supplied to CV. S uch timely Nickel Consent is an ex.press condition precedent to CV's exercise 
of any rights under this Agreement and to any further payments to DMB of any kind. 

( d) II CV has not exerdsed the Option by March 3 1 ,  2014, to keep the Option 
in effect, CV shall make a second option payment of one million two hundred thirty three 
thousand dollars ($1 ,233,000) to DMB , by wire transfer in accordance with instructions 
delivered by DMB , on or before March 3 1 ,  20 14 ("Second Option Payment"). If CV has not 
ex.ercised the Option by March 3 1 , 20 14, then failure by CV to timely make the Second Option 
Payment (subject to the notice and cure provisions of Section 8) means that this Agreement and 
the Option shall automatically terminate as of the date payment was due, with CV losing any 
rights to any Option . The Second Option Payment shall be fully-earned when paid, non­
refundable, except as set forth in Section 2(d)(ii), and is not applicable to the Option Exercise 
Price. 

(i) Effective upon and subject to DMB's timely receipt of CV's 
Second Option Payment, DMB hereby assign·s all rights, title, and interest (but not obligations) 
to and in the Interim Assignment Water to CV for 2014 only, and CV may temporarily transfer 
such water, for that period only, as a short term transfer to any temporary transferee as allowed 
under Section. 1 1  (b) of the DM.B-Nickel Agreement. Notwithstanding the foregoing, CV 
recognizes and will comply with timing and logistics provisions of the Nickel-DMB Agreement 
regarding scheduling of delivery of the Interim Assignment Water. 

(ii) The amount of the Second Option Payment is an estimate of the 
cost that DMB would incur in 20 14  to maintain control of the Assignment Water. DMB's actual 
cost to maintain its right title and interest, or control, in the Assignment Water in 20 14 muy be 
greater or lesser than one million two hundred thirty three thousand dollars ($ 1 ,233 ,000), 
depending on whether and how KCW A applies certain variable costs to the Assignment Water. 
DMB's 2014 cost to maintain control of the Assignment Water includes the 20 1 4  "Purchase 
Price" that DMB is obligated to pay Nickel under Section 4 of the Nickel-DMB Agreement. 
Depending on the SWP Table A water allocation announced by DWR as of May l ,  20 14, DMB's 
20 14 cost could also inchtde the POWER CHARGE that DMB pays to KCWA under Section 
8(b) of the Nickel-DMB Agreement which the Parties now estimate to be sixty five dollars ($65) 
per acre-foot ("AF") for purposes of calculating the Second Option Payment. DMB's 20 14 cost 
further includes any "Wheeling Fee" and any other fees or charges that KCWA collects for 
administering the Agency Transfer Water which the Parties understand to presently be five 
dollars ($5) per AF. Once the actual total cost incurred by DMB to maintain control of the 
Assignment Water in 20 14  is known, DMB will compare that cost to the Second Option 
Payment. If DMB 's actual cost is greater than the Second Option P_ayment, DMB will send an 
i nvoice and backup materials supporting such invoice to CV for the difference, and CV shall pay 
the ln voice amount to DMB within thirty (30) days after the invoice issuance date. If DMB's 
actual cost is less than the Second Option Payment, DMB will pay the difference to CV within 
thirty (30) days of final confirmation of all of DMB's actual costs actually paid to Nickel for the 
Assignment Water for 20 14 .  
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(e) If CV has not ex.ercised the Option by tMarch 3 1 ,  2015 ,  to keep the Option 
effective, CV shall make a final opt ion payment of one mi.I lion two hundred sixty seven thousirncl 
dollars ($ 1 ,267,000) to DMB on or before March 3 1 ,  2015 ("Final Option Payment") .  If CV has 
not exercised the Option by March 3 1 ,  20 1 5, then failure by CV to timely make the Final Option 
Payment (subject Lo the nouce and cure provisions of Section 8) means that this Agreement and 
t.he Option shall automatically terminate as of  the date payment was due, with CV losing any 
rights to any Opt ion. The Final Option Payment shall be fully-earned when paid, non­
refundabl e, ex.ccpt as set forth in Section 2(e)(i i), and is not applicable to _the Option Exercise 
Price. 

(i) Effective upon and subject to DMB's timely receipt of CV's Final 
Option Payment, DMB hereby assigns and CV assumes all rights, title, and interest (but not 
obligations) to and in the Interim Assignment Water to CV for 20 15 ,  only, and CV may CV may 
temporarily transfer such water, for that period only, as a short term transfer to any temporary 
transferee as allowed under Section 1 1  (b) of the DMB-Nickel Agreement. Notwithstand ing the 
foregoing, CV recognizes and will comply with t iming and logistics provisions of the Nickcl­
DMB Agreemenl regarding schedul ing of delivery of the Interim Assignment Water. 

(i i) D.MB shall compare the amount of the Final Option Payment to 
DMB's actual cost to main tain control of the 20 15  Assignment Water, following the method set 
forth in Section 2(d)(ii) of this Agreement. If DMB's actual cost is greater than the Final Option 
Payment, DMB will send an i nvoice to CV for the difference, and CV shal l pay the invoice 
amount to DMB within thirty (30) days after the invoice issuance date, If .OMB's actual cost is 
less than the Pinal Option Payment ,  DMB wil l  pay the difference to CV within thirty (30) days 
of final confirmation of a l l  of DMB's actual costs actually paid to Nickel for the Assignment 
Water in 20 15 .  

(f) Scope of Rights a nd  Obl igations Assigned lo CV On  Option Exercise, 
With respect to the Assignment Water, if the Option is timely exercised and the Option Exercise 
Price timely paid, DMB's assignment herein to CV, and CV's assumption, is to and of all of 
DMB's right, title, interest and obligations in the Assignment Water and shall be a third party 
beneficiary under the Nickel-DMB Agreement as provided in Section 20 of the Nickel-DfylB 
Agreement. CV, as assignee, shall have all rights and obl igations which DMB had under the 
Nickel-DMB Agreement as to the Assignment Water. All applicable references to "DMB" in the 
Nlckel-DMB Agreement shall be deemed to refer to CV as to the Assignment Water, as provided 
in section l O(b)(iv) of the Nickel-DMB Agreement. 

3. CV Bound by Terms of Nickcl�DMB Ae:rccment. As provided �n Section l0(b) 
of the Nickel-DMB Agreement, if the Option is exercised CV agrees to be bound by, and to 
timely comply with, aJ I terms and conditions of the Nickel-DMB Agreement that impose duties 
to be performed with respect to the one thousand seven hundred ( 1 ,700) AFY of Nickel Water 
(i.e., the Assignment Water) . CV agrees that after Option exercise it has no right to delivery of 
the Assignment Water, unless the "Purchase Price" for the Assignment Water is paid to Nickel 
and any "Power Charge" is paid to KCWA or Nickel , and all o ther obligations of the Nickel­
DMB Agreement are met with respect to the one thousand seven hundred ( 1 .700) AFY of 
Nickel Water (i. e., the Assignment Water), Notwithstanding any provision ofthis Agreement 
or any other contract to the contrary, in no event will (i) CV's rights as assignee to DMB, or its 
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rights and obligations under the Nickel-DMB Agreement after Option exercise, be affected or 
altered by any action or failure to act by DMB or any of its affiliates with respect to the 
rem�ning p-ortion of the Nickel-DMB Agreement that has not been assigned to CV, or (ii) 
DMB's rights with respect to the remaining portion of the Nickel-DMB Agreement that has not 
been assigned to CV be affected or altered by any action or failure to act by CV or any of its 
affiliates, successors or assigns , 

4. Costs and Expenses . In addition to all other cost and expense provisions 
provided herein, CV shall pay all costs, expenses and fees associated with any further transfer 
or assignment of Assignment Water under this Agreement, including, but not limited to, any 
transfei: taxes associated with the Assignment Water (which shall not be construed as taxes on 
DMB for receipt of any payments under this Agreement). DMB and CV shall each be 
responsible for its own attorneys' and other professional fees and internal administrative costs 
associated with the preparation of this Agreement and the assignment of rights and obligations 
under the Nickel-DMB Agreement from DMB to CV. For any reasonable costs related to 
Nickel's due diligence investigation of the proposed assignment to CV, CV shall bear all such 
costs. For any reasonable costs related to Nickel's due diligence investigation of any 
Subsequent Assignee proposed by CV, CV shall bear all such costs. 

5. Representations, Warrant ies, And Compliance With Nickel-DMB Agreement. 
DMB hereby represents, warrants and covenants that DMB holds all rights and interests in the 
Assignment Water, that all necessary acts to use such water have been taken by DMB, that to 
DMB 's knowledge all rights to such water are free and clear of any liens, claims or other 
encumbrances, that no other options, commitments or similar rights have been granted by 
DMB to any person for such water, that DMB is as of the date of this Agreement in ful l  
compliance with the Nickel-DMB Agreement and that DMB i s  free to assign such water to CV 
subject only to the terms of the NickeI-DMB Agreement. DMB agrees and covenants to 
remain in full compliance with the Nickel-DMB Agreement through the time of the payment of 
the Option Exercise Price, and to promptly provide to CV any notices received by DMB under 
or pursuant to the Nicke1-DMB Agreement. DMB additionally hereby represents, warrants and 
covenants that: 

(a) Organization and Au thority. DMB : (i) is a limited liability company duly 
formed, validly existing and in good standing under the laws of the State of Delaware; and 
(ii) has all necessary limited liability company power to enter into and perform this Agreement. 

(b) Authority Relating to this Agreement: No Violation of Other Instruments. 
The execution and delivery of this Agreement and the performance hereunder by DlvIB have 
been duly authorized by all necessary limited liability company action on the part of DMB and, 
assuming execution of this Agreement by CV, this Agreement will constitute a legal, valid and 
binding obligation of DMB, enforceable against  DMB in accordance with its te(ms , subject as to 
enforcement: (i) to bankruptcy, insolvency, reorganization, arrangement ,  moratorium and other 
laws of general applicability relating to or affecting creditors' rights; and (ii) tO' general principles 
of equity, whether such enforcement is considered in a proceeding in equity or at law. 
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(c) Ownership and Delivery of Assets. DMB is the true and lawful holder of 
all rights to the Assignment Water created and conveyed pursuant to the Nickel-DMB 
Agreement and has all necessary power and authority to assign to CV pursuant to the terms of 
this Agreement the Assignment Water free and clear, to DMB's knowledge, of all liens, charges, 
easements, security interests, mortgages , conditional sale contracts, equities, rights of way, 
covenants, restrictions, title defects, objections, claims or o ther encumbrances ("Liens") and 
upon exercise of the Option in accordance with the tenns of this Agreement, CV will hereby 
acquire good and valid title to the Assignment Water free and clear of all Liens . 

CV hereby represents, warrants and covenants to DMB that: 

(a) Orgar1izalion and Au thority. CV: (i) is a limited l iability company duly 
formed, validly existing and in good standing under the laws of the State of Delaware; and (ii) 
has all necessary l imited liability company power to enter into and perform this Agreement. 

(b) Authority Relating lo this Agreement; No Violation of Other Instruments. 
The execution and delivery of this Agreement and the performance hereunder by CV have been 
duly authorized by all necessary limited liability company action on the part of CV and, 
assuming execution of this Agreement by CV, this Agreement will constitute a legal, valid and 
blnding obligation of CV, enforceable against CV in accordance with its terms, subject as to 
enforcement: (i) to bankruptcy, insolvency, reorganization, arrangement, moratorium and other 
laws of general applicability relating to or affecting creditors' rights ; and (ii) to general principles 
of equity, whether such enforcement is considered in a proceeding in equity or at law. 

6 .  KCWA Because KCW A is an agency which will be dealing with the 
Assignment Water, once this Agreement is ful ly executed, and the Nickel Consent is received 
by CV, the Parties agree that CV shal l  send a copy of this Agreement and the Nickel Consent 
to KCWA. 

7. Notices And Cure Periods. All notices under this Agreement shall be effectlve 
upon personal delivery, delivery by a nationally-recognized overnight cou.rier, or electronically 
confirmed facsimile transmission to DMB or CV, as the case may be, or three business days 
after deposit in the United States Mail , registered or certified ,  postage fully prepaid and 
addressed to the respective Parties as follows: 

'To DMB: 

Mark C, Kehke 
President and Chief Operating Officer 
DMB Pacific Ven tures LLC 
801 Montgomery Avenue, Suite 200 
San Francisco, CA 94133 
Facsimile: ( 4 15) 576-9205 
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To CV: 

David C. Smith, Esq. 
Senior Vice President 
DMB Pacific Ventures LLC 

• 1 8800 Von Karman A venue 
Irvine, CA 926 12 
Facsimile: (949) 955-9429 

August Belmont 
President 
CV Communities, LLC 
1 900 Quail S treet 
Newport Beach, CA 92660 
Facsimile: 949-200-8070 

Mark J. Hattam, Esq. 
Allen Matkins Leck Gamble Mallory & Natsis LLP 
501  West Broadway, 15th Floor 
San Diego, CA 92 10 1 -354 1  
Facsimile: 6 19-233- 1  i58 

or su ch other address as the Parties may from time to time designate in writing. 

(a) If any payments due hereunder (including any option payments) are not 
made by the stated deadline, or if for any reason any Party believes another Party is not 
complying with this Agreement, there is no default, no loss of any rights, and no remedy at law 
or in  equity until written notice is provi ded to the defaulting Party and that Party's non-payment 
or a lleged breach exists for ten ( l 0) days after that Party's receipt of  written notice. If there are 
exigent circumstances wherein quicker legal action is necessary to protect rights from being lost 
or materially impaired, such action may be filed as a protection of rights, but there is still no 
actual non-payment or breach until this notice and cure provision expires . 

8 .  No Third Pnrly Beneficiaries. Except for Nickel and Subsequent Assignees 
approved by Nickel under the Nickel Consent, DMB and CV hereby agree that it is not their 
intent to create any rights or benefits in any third parties and that no third pa1ty beneficiaries 
shall be created or shall be deemed created by this Agreement. 

9. Remedies. After CV's exercise of the Option and payment of the Option 
Purchase Price, any and all remedies for any dispute between CV and Nickel will be governed 
by the Remedies provision of the Nickel-DMB Agreement because the Assignment Water will 
have been fully assigned to CV. However, during any period prior to CV's exercise of the 
Option and payment of the Option Purchase Price, and also for any disputes between CV and 
DMB , the following provisions will apply: 
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( a) The Parties understand and agree that the Interim Assignment Water and 
the Assignment Water are unique, may not be replaceable in the event they are not made 
available to CV in accordance with this Agreement, and will be relied upon by CV in connection 
with its development activities in California. Likewise, the Parties agree that payment to DMB 
of the Second and Final Option Payments will be relied upon by  DMB to offset its costs to 
maintain control of the Interim Assignment Water and the Assignment Water under the Nickel­
DMB Agreement for the applicable years of such payments. Therefore, in addition to any and all 
claims for damages for a breach or default, and in addition and without prejudice to any other 
right or remedy available at law or in equity that each Party may have against the other in the 
event of a threatened or actual breach of this Agreement, the aggrieved Party shall be entitled to 
injunctive relief, specific performance and other equitable remedies without the necessity of 
posting a bond or providing other security. The Parties acknowledge that in the event of a 
threatened or actual breach of this Agreement by the other, the aggrieved Party will be 
irreparably damaged in the event that this Agreement is not specifically enforced and that 
equitable relief would be appropriate . If either Party breaches, or defaults in the performance of 
its obligations under this Agreement, the other Party may pursue any remedies available to it at 
law or in equity for such default or breach. 

(b) Notwithstanding and without any limitation on the breadth of the 
foregoing and the broad remedies available to the Parties, CV is not obligated to make any of the 
option payments specified herein except to the extent it wants to protect i ts rights to the Interim 
Assignment Water and the Assignment Water. Should CV fai l to make option payments when 
timely required to preserve i ts periodic option rights, it merely loses its further option rights in 
the Interim Assignment Water and the Assignment Water. Should CV deUver the Option Notice 
but then fail to timely pay the Option Exercise Price, CV's exercise of the Option shal l  be null 
and void as if never exercised, and DMB shall have no other recourse against CV for that 
nonpayment. 

10. En tire Agreement. This Agreement and items incorporated herein contain all of 
the agreements and understandings of the Parties hereto with respect to the matters contained 
herein, and no prior agreement or understanding pertaining to any such matter shall be 
effective for any purpose. No provisions hereof may be amended or modified in any manner 
whatsoever except by an agreement in writing signed by duly authorized representatives of 
each of the Parties. 

1 1 . Successors. Toe terms, covenants and conditions hereof shall be binding upon 
and shall inure to the benefit of the heirs, executors, administrators and assignees of the 
respective Parties hereto. 

1 2. Waiver. A waiver of any breach of this Agreement by any Party shall not 
constitute a continuing waiver or a waiver of any subsequent breach of the same or any other 
provision of this Agreement. 

1 3 .  Choice of Laws. This Agreement shall be governed by the laws of the S tate of 
California and any question arising hereunder shall be construed or determined according to 
such law. 
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14. Headings and Jo in t  Drafting. Headings at the beginning of each numbered 
Section of this Agreement are solely for the convenience of the Parties and are not a part of this 
Agreement. This Agreement shall be constrned as having been drafted by all Parties , and no 
drafting presumptions shall be applied against any Party. 

15 .  Time. Time is of the essence, it being understood that each date set forth herein 
and the obligations of the Parties to be satisfied by such dates have been the subject of specific 
negotiations by the Parties. 

1 6 .  Counterparts . This Agreement may be signed by the Parties in different 
counterparts and the signature pages combined to create a document binding on all Parties. 

17. Termination Agreerrienl. Upon the termination of this Agreement for any 
reason, including the failure to timely exercise the Option in the manner provided herein, upon 
written request by DMB CV shall properly execute, acknowledge and deliver to DMB a form 
suitable to establish the termination of this Agreement. 

18 .  Further Assurances. 0MB agrees that it will, at CV's request and without 
further consideration , execute and deliver such other instrnments of conveyance, assignment 
and transfer and take such other actions as CV may reasonably request in order to more 
effectively convey, assign, transfer to and vest in CV the Assignment Water as set forth herein, 
provided that any such instrument is consistent with the terms of this Agreement. 
Additionally, al l Parties to this Agreement agree to take all necessary actions to effectuate the 
terms of this Agreement. 

1 9 . Altorney's Fees & Costs. Should there be any legal action to construe or apply 
this Agreement, the prevailing party in such action s�all recover all their incurred fees and 
costs, including but not limited to those by attorneys and experts . Fees, costs and necessary 
disbursements incurred by the prevailing party in enforcing a judgment, award or decree in its 
favor shall be recoverable separately from and in addition to any other amount included in such 
judgment, award or decree. This provision is separate and several and shall survive the merger 
of this Agreement into any judgment on this Agreement. 
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IN WI1NESS WHEREOF, the Parties have executed th.is Agreement on the date first 
hereinabove written, 

DMB Pacific LLC 

By: DMB Pacific Ventures LLC 
A Delaware limited liability company, its manager 

By: ________ _ 
Mark C .  Kehke, President and Chief Operating Officer 

CV Communities, LLC 

By: ()� 
August Belmont, President 
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IN WITNESS WHEREOF. the Parties have executed this'Agreement on the date first 
hereinabove written. 

DMB Pacific LLC 

By: DMB P· 
� A Dela 
o

-pany, its manager 

By: _ _,,_-=i::::t::��-""":'""'.""---
Mar . Kchke, resident and C - erating Officer 

CV Communities , LLC 

By: ___________ _ 
August Belmont, President 

By: ___________ _ 
Mark Buckland, Chief Executive Officer 
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ASSIGNMENT OF CV COMMUNITIES, LLC'S 
INTEREST IN 2007 OPTION AND WATER PURCHASE-AGREEMENT 

TO ANTELOPE VALLEY EAST-KERN WATER AGENCY 

This Agreement ("Agreement") is made as of J1A1,ie,, U , 2016 (the 
"Effective Date"), by and between CV Communities, LLC, a Delaware limited liability company 
("CV"), and Antelope Valley East-Kern Water Agency ("A VEK"). The foregoing entities are 
collectively referenced herein as the "Parties ." 

RECITALS 

A. DMB Communities II LLC, an Arizona limited liability company ("DMBCII"), and 
Nickel Family, LLC, a California limited liability company (''Nickel"), executed an 
Option and Wl,\ter Purchase Agreemei1t, dated May 1 ,  2007 ("Nickel-DMB Agreenrent"). 
All identified tenns in the Nickel-DMB Agreement shall have their same meai1i11g in this 
Agreement, unless otherwise defined he1'ein. Pursuant to the Nickel-DMB Agreement, 
DMBCII acquired an option to purchase the right to eight thousand three hundred and 
ninety three (8,393) acre-feet per year ("AFY'') of water ("Nicl(el Water"), which option 
was ex:erdsecl by DMBCII ht 2008. fa 2009, Nickel apprnved DMBCil's assignment of 
tl1e Nickel-DMB Agreement to DMB. As the successor in interest to DMBCII, DMB 
held the right to the eight thot'1saud three hundred and ninety three (8,393) AFY of Nickel 
Water. A copy of the Nickel-DMB Agreement is attached hereto as Exhibit "A" and is 
incorporated herein. by this refel'ence .  

B. Nickel previously held tights to water from the Kem River. Nickel conveyed those water 
rights to the Kern County Water Agency e'KCW N�) in �xchange for a pe!'petual right to 
te11 thousand ( 10,000) AFY of water ("Agency Transfer Water'') to be made available by 
KCWA for the benefit of Nickel pursuant to the terms of that certain Contract to Transfer 
· the Kern River Lower River Water Rights between Nickel, the Olcese Water District and 
KCWA dated January 23, 2001 ("KCWA-Nickel Agreement"). A copy of the KCWA­
Nicke1 Agreement is attached hereto as Exhibit "B" and is incorporated herein by this 
reference .  Pursuant to the terms of the KCWA-Nickel Agreement, Nickel received the 
right to the Agency Transfer Water for the purpose of sale, or transfer, to third parties 
within or outsid� of Kern County. 

C. Nickel 8Ss ignecl eight thousand three lnmdr·ed and ninety three (8 1393) AFY of i.ts Agency 
Transfel' Water to DMB plll'Sllllllt to the 2007 Nickel-DMB Agreement. That eight 
thousand three hundred and ninety three (8)93) AFY of Agen.cy Transfer Water is the 
Nickel Water controlled by DMB under the Nickel-DMB Agreement. 

D ,  The KCWA-Nickel Agreement provides that Nickel i s  entitled to delivery of  the Agency 
Transfer Water at a point called Tupman, located at milepost 238.04 within Reach 12E of 
the State Water Project 's  California Aqueduct, in Kern County (the "Point of Delivery") . 

B. Section 10 of the Nickel-DMB Agreement allows DMB to assign Nickel Water, under 
certain conditions , to third parties upon the consent ofNickel. 
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F. In 20 1 3  CV, with the written consent ofNickel, was given the option by DMB to 
purchase an assignment of one-thousand seven-hundred (1 ,700) AFY of Nickel Water. 
The documents for such option and assignment, the Option and Partial Assignment of 
DMB Interest In 2007 Option And Water Purchase Agreement To CV Communities 
dated July 1 0, 20 1 3  (the "CV Option Agreement'') and the Nickel Consent thereto (the 
"Nickel Consent"), are attached hereto as Exhibits "C" and "D," respectively. CV 
exercised the option on March 3 1 ,  201 6, as evidenced in Exhibit "E" attached hereto. The 
I ,  700 AFY of Nickel Water and all contractual rights and obligations associated 
therewith held by CV as a result of its exercise of the option are referenced herein as the 
"Assignment Water." 

G. As stated in this Agreement and effective January 1 ,  20 1 7, CV desires to assign all of the 
Assignment Water to A VEK. As of January 1 ,  20 1 7, A VEK desires to unconditionally 
assume all of the obligations under the Nickel-DMB Agreement as to the Assignment 
Water. By way of the Nickel Consent, such assignment to, and assumption by, A VEK 
are already approved by Nickel, KCWA and DMB. 

H. THEREFORE, the Parties hereby agree as follows : 

1 .  Recitals. The foregoing Recitals are hereby made a part of this Agreement. · 

2. Assignment to A VEK. And Assumption By A VEK. Subject to CV timely and 
lawfully exercis i ng its option for the Assignment Water as specified in the Exhibit "C" CV 
Option Agreement (the "Option Exercise"), and conditioned thereon, the Parties agree as 
follows:  

(a) Effective as ofJanuary 1 ,  201 7, all of CV's interests in the Assignment 
Water are hereby assigned and transferred to A VEK, and AVEK unconditionally assumes all 
obligations related to the Assignment Water under the Nickel-DMB Agreement and as detailed 
herein. CV's assignment herein to AVEK, and A VEK's assumption, are to and of all of CV's 
right, title ,  interest and obligations in the Assignment Water from January 1, 20 1 7, forward, and 
A VEK shall be a third patiy beneficiary under the Nickel-DMB Agreement as provided in 
S ection 20 of the Nickel-DMB Agreement and Nickel shall be a third-party beneficiary under 
this Agreement. A VEK, as assignee, shall have all rights and obligations which DMB had under 
the Nickel-DMB Agreement as to the Assignment Water. All applicable references to "DMB,, in 
the Nickel-DMB Agreement shall be deemed to refer to AVEK as to the Assignment Water, as 
provided in section lO(b ) (iv) of the Nickel-DMB Agreement. 

(b) As provided in Section lO(b) of the Nickel-DMB Agreement and as of 
January 1, 2017 ,  AVEK agrees to be bound by, and to timely comply with, all terms and 
conditions of the Nickel-DMB Agreement that impose duties to be perfo1med with respect to the 
Assignment Water. A VEK agrees that it has no right to delivery of the Assignment Water unless 
A VEK pays the "Purchase Price" for the Assignment Water to Nickel and any "Power Charge,, 
is paid to KCW A or Nickel, and all other obligations of the Nickel-DMB Agreement are met by 
A VEK with respect to the Assignment Water (collectively, the "AVEK Obligations"). AVEK 
promises to , and covenants with, CV that it will timely perform all the A VEK Obligations on and 
after January 1 ,  20 1 7 .  
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( c) CV and A VEK acknowledge that the Assignment Water was optioned by 
DMB on December 1 6, 2008 and thus the Nickel-DMB Agreement' s  35-year term ("Transfer 
Term") began on January 1 ,  2009 and ends on December 3 1 ,  2043, unless extended as described 
below. The Nickel-DMB Agreement authorizes extension of the agreement for an additional 35-
year tenn to 2078 at AVEK's sole discretion, in accordance with Section 5 of the Nickel-DMB 
Agreement, and ftirther authorizes A VEK and Nickel to enter into good faith negotiations to 
extend the agreement past 2078 upon mutual consent of the parties (collectively, "Exterided 
Transfer Term"). CV and A VEK also acknowledge that in accordance with Section 6 of the 
Nickel-DMB Agreement, the use of the Assignment Water and all other rights pursuant to the 
Agency Agreement shall revert to Nickel at the end of the Transfer Term or, if applicable, the 
Extended Transfer Term, or upon tennination of this Agreement. 

3. App lication Of Ass ignment Water. CV is developing certain projects in the 
• AVEK service area, within the boundaries of Los Angeles County Waterworks District No. 40 

("District 40") which receives imported water on a wholesale basis from AVEK. One project is 
the approximately 237-acre Avanti North planned development in Lancaster, California ("Avanti 
North"), while the other is the approximately 794-acre Joshua Ranch planned development in 
Palmdale, California ("Joshua Ranch"). Effective January 1, 2017 upon the assignment to, and 
assumption by, AVEK as to the Assignment Water as stated in section 2(a) above, AVEK agrees 
to make water available to District 40 (or another retail water provider, as noted below with 
respect to subsection (b) water) for the purposes of supplying the Joshua Ranch and A van ti 
North projects as follows: 

(a) 567 AFY for the Joshua Ranch project. 

(b) 620 AFY for the Avanti North project or, at CV's discretion, for the 
benefit of any CV projects within AVEK's service area and within areas actually served by 
AVEK as needed by CV. For purposes of this subsection 3(b), "CV" and "CV projects" shall 
include any projects within District 40 or other areas actually served by A VEK in which CV or 
any of its affiliated entities, successors, or assignees hold a legal interest, thus allowing this 620 
AFY interest to be transfened by CV. Beginning January 1 ,  2017, and for a five-year period 
ending 011 December 3 1 , 202 1 ,  CV agrees to directly reimburse A VEK for any and all actual 
costs incurred by A VEK to obtain and del iver this 620 AFY, including costs under the Nickel­
DMB Agreement. To secure payment to A VEK for any and all actual costs incurred by A VEK 
to obtain and delivel' this 620 acre feet prior to December 3 1  2021 ,  CV shall, no later than 
December 3 1 ,  20 16, provide a financial security in an amount equivalent to the anticipated 
annual costs, as determined by A VEK, in the form of a letter of credit similar to or of equal 
scope as the fom1 attached hereto as Exhibit "F". 

If by December 3 1 , 202 1 ,  CV has not established a reliable payment mechanism acceptable to 
A VEK (whose approval shall not be unreasonably withheld) to facilitate reimbursement of 
A VEK annually for the actual costs A VEK is required to pay for such water under the 
agreeme11ts attached as exhibits hereto, A VEK agrees to pay CV $3,000 per AF and AVEK shall 
have no further obligation to deliver water to the Avanti North project or as otherwise directed 
by CV. AVEK agrees that upon request by CV it will cooperate with and undertake all 
necessary actions to assist CV in establishir7 9·)\o·;iJment mechanism that provides AVEK 
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at least as much certainty of repayment as provided by the reimbursement mechanism 
established for the Joshua Ranch proj ect, as reasonably detem1ined by AVEK. Such actions by 
A VEK may include, but are not limited to, execution of joint community facilities district (CFD) 
agreements and participation in a CFD with the City of Lancaster or other applicable public 
agencies. 

4. Capacity Charge Prepayment. AVEK charges a "Water Supply Capacity Charge" 
for each new water connection to the retail system of a water purveyor that has a connection to 
A VEK's wholesale delivery system (a "Capacity Charge"). Ctmently, the Capacity Charge for 
the area in which the Joshua Ranch project is located (District 40) is $6,468 per EDU, though 
such charges can change over time and vary based on size of connections. As to the 528 lots of 
the Joshua Ranch project, subject to and c<;mditioned upon the assignment to A VEK detailed in 
this Agreement having_ occmTed as of January l ,  20 1 7, A VEK agrees to credit CV with payment 
of AVEK Capacity Charges for 528 ED Us ( even if the amount of the charge per EDU is 
increased over time) so that CV will have to make no payment of AVEK Capacity Charges for 
528 EDUs in that project (the "Capacity Charge Prepayment"). To the extent requested in 
writing by CV or its successors, AVEK shall inform District 40 of the Capacity Charge 
Prepayment for the Joshua Ranch proj ect. This provision shall have a ten year term that if not 
exercised by January 1 ,  2027 it shall terminate. 

5 . D is trict 40. Within 1 0  days of the complete execution of this Agreement, AVEK 
shall send to District 40 a letter in the form attached hereto as Exhibit "G" for the Joshua Ranch 
proj ect. Additionally, within 1 0  days after A VEK' s reasonable dete1mination that CV 
Communities has established a secure reimbursement mechanism for the A vanti North or a 
substitute proj_ect as provided in Subsection 4(6) of this Agreement, AVEK shall send to District 
40 (or other applicable retail water provider) a similar letter for that project. 

6. Costs and Expenses . CV and A VEK shall each be responsible for their own 
attorneys ' and other professional fees and internal administrative costs associated with the 
preparation of this Agreement. 

7. CV Representations. Warranties, And Compliance With Nickel-DMB Anreement. 
CV hereby represents, watTants and covenants that CV holds all rights and interests in the CV 
Option Agreement, that all necessary acts to use such water have been taken by CV, that to CV's 
knowledge all rights to such water are free and clear of any liens, claims or other encumbrances, 
other than as detailed herein and in the attached exhibits, that no other options, commitments or 
similar rights have been granted by DMB or CV to any person for such water, that DMB and CV 
are as of the date of this Agreement in full compliance with the Nickel-DMB Agreement, and 
that CV is free to assign such water to A VEK subject only to the tenns of the Nickel-DMB 
Agreement, the CV Option Agreement, and the Nickel Consent. CV additionally hereby 
represents, warrants and covenants that: 

(a) Organization and Authority. CV: (i) is a limited liability company duly 
formed, validly existing and in good standing under the laws of the State of Delaware; and 
(ii) has all necessary limited liability company power to enter into and perform this Agreement. 

(b) Authority Relating to this Agreement; No Violation of Other fnstruments .  
The execution and delive1y of this Agreement and the nerfom1ance hereunder by CV have been 
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duly authorized by all necessary limited liability company action on the part of CV and, 
assuming execution of this Agreement by the Parties, this Agreement will constitute a legal, 
valid and binding obligation of CV, enforceable against CV in accordance with its teffils. 

8. A VEK Representations, Warranties and Covenants. A VEK. hereby represents, 
wan-ants and covenants to CV that: 

(a) Organization and Authority. AVEK: (i) is a public agency duly fo1TI1ed, 
validly existing and in good standing under the laws of the State of California; and (ii) has all 
necessary power to enter into and perform this Agreement; and (iii) there has been lawful 
approval by AVEK's Board of Directors of this Agreement. 

(b) · Authority Relating to this Agreement: No Violation of Other Instruments . 
The execution and delivery of this Agreement an� the perfonnance hereunder by A VEK have 
been duly authorized by all necessary limited liability company action on the part of A VEK. and, 
assuming execution of this Agreement by the Parties, this Agreement will constih1te a legal, 
valid and binding obligation of A VEK, enforceable against A VEK in accordance with its terms. 

9. KCW A.  Because KCW A is an agency which will be dealing with the 
Assignment Water, upon the complete execution of this Agreement CV shall within 30 days send 
to KCWA a complete copy of this Agreement. 

I 0. Governmental Review. To the extent CEQA or any other laws require any public 
agency review, analysis, and/or approval of this Agreement or its effects, AVEK shall be fully 
responsible for all such matters at its own expense. 

1 1 .  Notices. All notices under this Agreement shall be effective upon personal 
delivery, delivery by a nationally-recognized overnight courier, or electronically confirmed 
facsimile transmission to CV or A VEK, as the case may be, or three business days after deposit 
in the United States Mail, registered or certified, postage fully prepaid and addressed to the 
respective Parties as follows : 

To AVEK: 

To CV: 

8383 13  OS/SD 

General Manager 
Antelope Valley-Bast Kem Water Agency 
6500 W. Avenue N 
Palmdale, CA 9235 1  

August Belmont 
President 
CV Communities, LLC 
1900 Quail Street 
Newport Beach, CA 92660 
Facsimile: (949) 200-8070 
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BaiTy H. Epstein, Esq. 
Allen Matkins Leck Gamble Mallory & Natsis LLP 
Three Embarcadero Center 
San Francisco, CA 941 1 1 -4074 
Facsimile: (41 5) 837- 1 5 1 6  

o r  such other address as the Parties may from time to time designate in writing. 

1 2. A VEK/Nickel Remedies. Any and all remedies for any dispute between A VEK 
and Nickel will be governed by the Remedies provision of the Nickel-DMB Agreement because 
the Assignment Water will have been folly assigned to AVEK. Additionally, AVEK agrees that, 
per section 6 of the Exhibit "D" Nickel Consent, should AVEK cause a monetary default under 
the Nickel-DMB Agreement as to the Assignment Water; then Nickel has the right to a 
pennanent return of all rights and interest in the Assignment Water, all as stated in section 6 of 
the Exhibit "D" Nickel Consent. 

1 3 .  Entil'e Agreement. This Agreement and items incorporated herein contain all of 
the agreements and understandings of the Parties hereto with respect to the matters contained 
herein, and no prior agreement or understanding pertaining to any such matter shall be effective 
for _any purpose. No provisions hereof may be amended or modified in any manner whatsoever 
except by an agreement in writing signed by duly authorized representatives of each of the 
Parties. 

1 4 . Successors. The terms, covenants and conditions hereof shall be binding upon 
and shall inure to the benefit of the heirs, executors, administrators and assignees of the 
respective Parties hereto. CV and A VEK acknowledge that A VEK will not be able to assign the 
Assignment Water or any Agreement related to the Assignment Water without the express 
consent of Nickel. 

1 5 .  Waiver. A waiver of any breach of this Agreement by any Party shall not 
constitute a continuing waiver or a waiver of any subsequent breach of the same or any other 
provision of this Agreement. 

1 6 .  Choice of Laws. This Agreement shall be governed by the laws of the State of 
California and any question arising hereunder shall be construed or determined according to such 
law. 

17 .  Headings and Joint Drafting. Headings at the beginning of each numbered 
Section of this Agreement arc solely for the convenience of the Parties and are not a part of this 
Agreement. This Agreement shall be constrned as having been drafted by all Parties, and no 
drafting presumptions shall be applied against any Party. 

1 8 . Time. Time is of the essence, it being understood that each date set folih herein 
and the obligations of the Parties to be satisfied by such dates have been the subject of specific 
negotiations by the Parties . 

1 9. Cottnl:erparts. This Agreement may be s igned by the Paiiies in different 
counterparts and the s ignature pages com!: 8 2) 1 0 7 � a document binding on all Parties. 
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) 

) 

20. Further Assurances. The Parties agree to take all necessary actions to effectuate 
the terms of this Agreement. 

2 1 .  Attorney's Fees & Costs. Should there be any legal action to constme or apply 
this Agreement, the prevailing party in such action shall recover all their incurred fees and costs, 
including bnt not limited to those by attorneys and experts. Fees, costs and necessary 
disbursements incurred by the prevailing party in enforcing a judgment, award or decree in its 
favor shall be recoverable separately from and in addition to any other amount included in such 
judgment, award or decree. This provision is separate and several and shall survive the merger 
of this Agreement into any judgment on this Agreement. 
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) 

IN WITNESS WHEREOF, the Parties have executed this Agreement on the date first 
hereinabove written. 

Antelope Valley East-Kem Water Agency 

By: Antelope Valley East-Kem Water Agency 

By: � Dwayne Chisam, General Manager 

CV Communities, LLC 

By: ____________ _ 
August Belmont, President 

By: ____________ _ 
Mark Buckland, Chief Executive Officer 
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) 

IN WI1NESS WHEREOF, the Parties have executed this Agreement on the date first 
hereinabove written. 

Antelope Valley East-Kem Water Agency 

By: Antelope Valley East-Kem Water Agency 

By:�----------
Dwayne Chisam, General Manager 

CV Communities, LLC 

By:_�--=-�-'--,'------
August Belmont, President 

-----
--

-�--"" ' . �-----
and, Chi�t"Exe'cutive Officer 

8 5 / 1 07 
838313.08/SD 



553 97 .00009\29658464.2 

EXHIBIT "E" 

POWER CHARGES 
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� 

Exhibit D 

Power Charge = $/KWH X Avg. KWH/AF X 1 0,000 AF 

1 .  $/KWH is calculated by using the PG&E, AG 5b rate or future equivalent determined prior to 
May 1 of each year. Currently AG 5b includes demand charges and electric energy charges for 
on peak, off peak, and partial peak and California Energy Commision taxes. The 10,000 af is 
assumed to be pumped at a rate of 1 ,000 AF per month from March 1 to December 31 .  
The average daily rate i s  33  AF. Pumping i s  assumed lo  occur throughout the entire 24  hour 
period for each day of the month, 

2. The following table will be used lo determine the KWH/AF. Average Depth lo Groundwater is a 
value calculated from the measurements of wells in the Pioneer Project during the spring of each 
year .  This data is compiled for the Kem Fan Monitoring Committee. 

Spring Average Depth 
to Groundwater Average 

on the Pioneer Pro·ect1 KWH/AF 

1 0  1 94 
20 21 1 
30 229 
40 246 
50 264 
60 281 
70 299 
80 3 17  
90 334 
1 DD 352 
1 1 0 369 
1 20 387 
1 30 405 
1 40 422 
1 50 440 
1 60 457 
1 70 475 
1 80 493 
1 90 510. 
200 528 
2 1 0  549 
220 563 
230 581 
240 598 
250 6 16  
260 633 
270 651 
280 668 
290 686 

300 704 

Example: Jr  groundwater levels are 1 02 feet. 

$224 ,005 = $0.0631/KWH X 355 KWH/AF X 1 0,000 AF 

1 lf average depth lo groundwater drops below 300 feet the KWH/AF will be recalculated. 
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Month 
March 
April 
May 
June 
July 
August 
September 
October 
November 
December 

Total 

Summary of Power Costs 

Nickel  1 0,000 AF 

2001 

AF KWH Amount 
1 ,000 355,000 $ 16,972.54 
1 ,000 355,000 1 6,9 13.30 
1 , 000 355,000 26, 1 45 .30 
1 ,000 355,000 25, 853. 1 0  
1 ,000 355,000 26, 1 45 .30 
1 ,000 355,000 26, 145.30 
1 ,000 355,000 25, 853. 1 0  
1 , 000 355,000 26, 145.30 
1 ,000 355,000 1 6, 9 13.30 
1 ,000 355,000 1 _6,972 .54 

1 0,000 3,550,000 $224,059.08 

Average $/KWH.. . . . . . . . . . . . . . . . . . . . . . . . . .  $0.06 

$/KWH 
0.05 
0.05 
0.07 
0.07 
0.07 
0.07 
0.07 
0.07 
0.05 
0.05 
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POWER BILUNG CALCULATION 
LOCATION: Nickel 1 0,000 AF 
FACIUTY: Plon�r Project 

:usTOMER CHARGE: 

"ER CHARGE: 
'-.,.., 
)EMANO CHARGES PER (KW) ; 

per KW of maximum-peak-period demand 
(From PG&E) per KW of maximum-part-peak-period demand 

PG&E SCHEDULE No. AG-5B PERIOD 

MONTH of Mar 2001 CODE 

Usage 

KW 

564 

0 

Rate 

0.00 

0.00 
per KW or off-peak-period seasonal billing demand 
(3 wells - 250 HP @ .7 4 KW/hp = maximum demand of 555 K 555 4.40: 

: LECTRIC ENERGY C HARGES: 

folal KWH 

Base Energy Charges: 

(From PG&E) 
On Peak 

Partial Peak 

Ott Peak 

fOTAL ELECTRIC E NERGY CHARGES: 

f-"XES 
''-"lifornia Energy Commission 

Multiplier KWH 

355,000 

0.0% 0 

38.4% 1 36,4 65 

61 .6% 2 18 ,535 

KWH 

355,000 

$/KWH Amount $ 

0.00000 

0.0466 1 

0,03706 

$/KWH 

0.00020 

0.00 

6,360.63 

8,098.91 

Sub Total 

T O T A L  B I L L I N G  

T O T A L N E T  B I L L I N G  
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TOTAL $ 

B 
3 

0.00 

0.00 

0.00 

0.00 

2,442.00 

14,459.54 

$ 1 6 ,901 .54 

7 1 .00 

$1 6,972.54 I 

$1 6,912 .s4 Ii 



K E R N  C O  U N T  Y W A T E R  A G  E N  c.y 
POWER BILLING CALCULATION 

LOCA TION: 

FACILJTY: 

Nickel 1 0,000 AF 

Pioneer Project 

�• ISTOMER CHARGE: 

�TER CHARGE: 

)EJVIAND C HARGES PER (KW) : 

per KW of maximum-peak-period demand 

PG&E SCHEDULE No. AG-58 PERIOD 

MONTH of Apr 2001 CODE 

Usage Rate 

KW 

. (From PG&E) per KW of maximum-part-peak-period demand 

per KW of off-peak-period seasonal billing demand 

564 

0 

0.00 

0.00 

(3 wells • 250 HP @ .74 KW/hp :: maximum demand of 555 K 555 4.40 

:LECTRIC ENERGY CHARGES: 

rotal KWH 

Base Energy Charges: 

[F rom PG&E) 

On Peak 

Partial Peak 

Off Peak 

roTAL ELECTRIC EN ERGY C HARGES: 

•�Es · 
California Energy Commission 

MuJ(ip/ier KWH $/KWH Amount $ 

355,000 

0.0% 0 

36.7% 1 30,262 

63.3% 224 ,738 

KWH 

0.00000 

0.04661 

0.03706 

$/KWH 

355,000 0.00020 

T O T A L  B I L L I N G  

0.00 

6 ,071 .51 

8,328.79 

Sub Total 

T O T A L  N E T  B I L L I N G  

9 0/107 

TOTAL $ 

B 
4 

0.00 

0.00 

0.00 

0.00 

2,442.00 

14,400.30 

$1 6,842.30 

71 .00 

$ 16 ,913.30 I 

$ 1 6 ,91 3.30 11 



K E R N  C O U N T Y W A T E R  A G E N C Y  
POWER BILLING CALCULATION 

LOCATION: Nickel 1 0,000 AF 
FACILITY: Pioneer Project 

'.".1 1STOMER CHARGE: 

�ER CHARGE: 

)EMANO CHARGES PER (KW) 

per KW of maximum-peak-period demand 

(From PG&E) per KW of maxim urn-part-peak-period demand 

PG&E SCHE.DUL!: No. AG-58 PER/0/J 

MONTH of May 2001 CODE 

Usage 

KW 

564 

555 

Rate 

0.00 

2.70 

per KW of off-peak-period seasonal billing demand 
(3 wells - 250 HP @ .74 KW/hp = maximum demand of 555 K 555 6.55 

:LECTRIC ENERGY C HARGES: 

·otal KWH 

Base Energy Charges: 

From PG&E) 

On Peak 

Partial Peak 

Off Peak 

'OTAL E LECTRIC E N ERGY CHARGES:  

-�
s 

Californ ia Energy Commission 

Multiplier KWH 

355,000 

1 7.7% 62,984 

0.0% 0 

82.3% 292,01 6 

KWH 

355,000 

$/KWH 

0.14294 

0,00000 

Amount $ 

9,002.93 

0,00 

0.D4088 1 1 ,937 .61  

Sub Total 

$/KWH 

0.00020 

T O T A L  B I L L I N G  

T O T A L  N E T B I L L I N G  
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TOTAL $ 

A 
5 

0,00 

0.00 

0.00 

1 ,4 98.50 

3,635.25 

20 ,940.55 

$26,074.30 

7 1 .00 

$26, 145.30 I 

$26,1 45.30 



K E R N  C O U N T Y W A T E R  A G E N C Y  

POWER BILLING CALCULATION 
LOCATION: Nickel 1 0,000 AF PG&E SCHEDULE No. AG-5B PERIOD A 
· FACILITY: Pioneer ProJect MONTH of Jun 2001 CODE 6 

Usag_e Rate TOTAL $ 

:usTOMER CHARGE: 0.00 

�ER CHARGE: o.oo 

)EMAND CHARGES PER (KW) : KW $!KW 

per KW of maximum-peak-period demand 564 0.00 0.00 

(From PG&E) per KW of maximum-part-peak-period demand 555 2.70 1,498.50 

per KW of off-peak-period seasonal billing demand 

(3 wells - 250 HP @ .7 4 KW/hp = maximum demand of 555 K 555 6.55 3,635.25 

:LECTRIC ENERGY CHARGES: 
Mullif!.lier KWH M<WH Amount $ 

fotal KWH 355,000 

Base Energy Charges: 

On Peak 1 6.9% 60, 1 21 0 . 1 4294 8,593.70 

(From PG&E) Partial Peak 0.0% 0 0.00000 0.00 

Off Peak 83. 1 %  294,879 0.04088 1 2,054.65 

fOTAL ELECTRIC ENERGY CHARG ES: 20,648.35 

Sub Tolal $25,782.1 0 

�.:S KWH $!KWH 

California Energy Commiss ion 355,000 0.00020 71 .00 

T O T A L B I L L I N G  $25,853.1 0  I 

T O T A L  N E T  B I L L I N G  $25,853 . 10  
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K E R N C O U N T Y W A T E R  A G E N C Y 

POWER BILLING CALCULATION 
LOCA TION: Nickel 1 0,000 AF PG&E SCHEDULE No. AG-58 PERIOD A 

FACJUTY: Pioneer Proiect MON7H of Jul 2001 CODE 7 
Usage Rate TOTAL $ 

: USTOMER CHARGE: 0.00 

'-rlER CHARGE: 0.00 

) EMANO CHARGES PER (KW) KW $!KW 

per J<:N of maximum-peak-period demand 564 0.00 0.00 
(From PG&E) per J<:N of maximum-par1-peak-period demand 555 2.70 1 ,498.50 

per J<:N ol off-peak-period seasonal billing demand 

(3 wells - 250 HP @ .74 KW/hp = maximum demand of 555 K 555 6.55 3,635.25 

: LECTRIC ENERGY CHARGES: 
MulligJier KWH $/KWH Amount $ 

·otal KWH 355,000 

Base Energy Charges: 

On Peak 1 7.7% 62,984 0.14294 9 ,002 .93 
(From PG&E) Partial Peak 0.0% 0 0.00000 0.00 

Off Peak 82.3% 292,0 16  0.04088 1 1 , 937.61 

roTAL ELECTRIC ENERGY CHARGES: 20,940.55 

Sub Total $26,074.30 

. . :S KWH $/KWH 

�lifornia Energy Commission 355,000 0.00020 71 .00 

T O T A L  B I L L I N G  I $2s.11s.3o I 

T O T A L  N E T B I L L I N G  II $26 ,1 45.30 
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K E R N  C O U N T Y W A T E R  A G E N C Y 

POWER BILLING CALCULATION 
LOCATION: 

FACJLJTY: 

Nickel 10,000 AF 
Pioneer Project 

:USTOMER CHARGE: 

�R CHAR G E: 

)EMANO CHARGES PER (KW) 

per KW or maximum-peak-period demand 

(From PG&E) per KW or maximum-part-peak-period demand 

PG&E SCHEDULE No. AG-5B PERIOD 

MONTH of Aug 2001 CODE 

Usage 

KW 

564 

555 

Rate 

$!KW 

0.00 

2.70 
per KW or off-peak-period seasonal billing demand 

(3 wells - 250 HP @ .74 KW/hp :: maximum demand of 555 K 555 6.55 

:LECTRIC ENERGY CHARG ES: 

olal KWH 

Base Energy Charges: 

From PG&E) 

On Peak 

Partial Peak 

Off Peak 

'OTAL E LECTRIC EN ERGY C HARGES :  

/�3 
California Energy Commission 

Mu/lip/ier 

17.7% 

0.0% 

KWH 

355,000 

62,984 

0 

$/KWH Amount $ 

0 . 14294 

0,00000 

9,002.93 

0 .00 

82.3% 292 ,0 16  0.04088 1 1 , 937 .61  

KWH $/KWH 

355,000 0.00020 

T O T A L  B I L L I N G  

Sub Total 

T O T A L N E T B I L L I N G  
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TOTAL $ 

A 
. 8  

0.00 

0.00 

0.00 

1 ,498.50 

3,635.25 

20,940.55 

$26,074.30 

7 1 .00 

I $26,145.30 I 

II $26,145.30 



-

K E R N  C O  u · N  T Y  W A T E R  A G E N C Y 

POWER BILLING CALCULATION 
LOCATION: Nickel 1 0,000 AF 
FACILITY: Pioneer Project 

C t 1STOMER C HARGE: 

�ER C HARGE: 

DEMAN D  CHARGES PER (KW) : 

per J<:vV of maximum-peak-period demand 

(From PG&E) per l<:N or maximum-part-peak-period demand 

PG&E SCHEDULE No. AG-SB PERIOD 

MONTH or Sep 2001 cooe 
Usage 

KW 

564 

555 

Rate 

0.00 

2.70 
per KW of off-peak-period seasonal billing demand 

(3 wells - 250 HP @ . 7 4 KW/hp = maximum demand of 555 K 555 6.55 

ELECTRIC ENERGY CHARGES: 

fota l KWH 

Base Energy Charges: 

(From PG&E) 

On Peal< 

Partial Peal< 

Off Peal< 

roTAL ELECTRIC ENERGY CHARGES:  

r�s 

Cali fornia Energy Commission 

Mulliplier KWH 

355,000 

1 6.9% 60, 121 

0.0% 0 

83. 1  ¾ 294,879 

KWH 

355,000 

$/KWH Amount $ 

0 . 14294 8 ,593.70 

0.00000 0.00 
0.04088 1 2 ,054.65 

Sub Total 

$/KWH 

0.00020 

T O T A L  B I L L I N G  

T O T A L  N E T B I L L I N G  
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TOTAL $ 

A 
9 

0.00 

·0.00 

0.00 

1 ,498.50 

3,635.25 

20,648.35 

$25,782.1 0 

71 .00 

$25,853.10 I 

11 $2s,as3.1 0 ii 



K E R N  C O U N T Y  W A T E R  A G E N C Y 

POWER BILLING CALCULATION 
LOCATION: Hickel 10,000 AF PG&E SCHEDULE No. AG-58 PERIOD A 
FACILITY: Pioneer Project MONTH of Oct 2001 CODE 1 0  

Vsag_e Rate TOTAL $ 

� •  ISTOMER CHARGE: 0.00 

1'r-i-ERCHARGE: 0.00 

)EMAND CHARGES PER {KW) KW $/KW 

per KW of maximum-peak-period demand 564 0.00 0.00 

(From PG&E) per KW of maximum-part-peak-period demand 555 2.70 1 ,498.50 
per KW of off-peak-period sea;,onal billing demand 

(3 wells - 250 HP @ . 7 4 KW/hp = maximum demand of 555 K" 555 6.55 3,635.25 

: LECTRIC ENERGY CHARGES:  
Multie_fier KWH $/KWH Amount $ 

fotal KWH 355,000 

Base Energy Charges: 

On Peak 1 7.7% 62,984 0 . 1 4294 9,002.93 

(From PG&E) Partial Peak 0.0% 0 0.00000 0.00 

Off Peak 82.3% 292,016 0.04088 1 1 ,937.61 

roTAL ELECTRIC ENERGY CHARGES: 20,940.55 

Sub Total $26,074.30 

r--.,2s KWH $/KWH · 

California Energy Commission 355,000 0.00020 71 ,00 

T O T  A,L B I L L I N G  $26 , 145.30 I 

T O T A L  N E T B I L L I N G  ii $26, 1 4s.3o ii 
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K E R N  C O U N T Y W A T E R  A G E N C Y 

POWER BILUNG CALCULATION 
LOCATION: 

FACJLJTY: 

Nickel 10,000 AF 
Pioneer Project 

;l !STOMER CHARGE: 

�ER CHARGE: 

)EMANO CHARG ES P ER (KW) : 

per KW of maximum-peak-period demand 

[From PG&E) per KW of maximum-part-peak-period demand 

PG&E SCHEDULE No. AG-58 PERIOD 

MONTH of Nov 2001 CODE 

Usage 

KW 

564 

0 

Rate 

0.00 

0.00 
per KW of off-peak-period seasonal billing demand 

(3 wells • 250 HP @ . 7 4 KW/hp = maximum demand of 555 K 555 4.40 

:LECTRIC ENERGY CHARGES: 

·otal KWH 

Base Energy Charges: 

,From PG&E) 

On Peak 

Partial Peak 

OH Peak 

'OTAL ELECTRIC ENERGY CHARG ES: 

'-'�s 
California Energy Commission 

Multiplier KWH $/KWH Amount $ 

355,000 

0.0% 0 

36.7% 1 30,262 

0.00000 

0.0466 1 

63.3% 224,738 0 ,03706 

KWH $/KWH 

355,000 0.00020 

T O T A L  B I L L I N G  

0.00 

6,07 1 . 5 1  

8 ,328.79 

Sub Total 

T O T A L  N E T B I L L I N G  
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TOTAL $ 

B 
1 1  

0.00 

0.00 

0.00 

0.00 

2,442.00 

1 4,400.30 

$ 1 6,842.30 

71 .00 

$1 6,913.30 I 

$1 6,91 3 .30 



K E R N  C O U N T Y W A T E R  A G E N C Y 
POWER B ILLING CALCULATION 

LOCATION: Nickel 10,000 AF 
FACILITY: Pioneer Project 

:;usTOMER CHARGE: 

�ER CHARGE: 

)EMANO CHARGES PER (KW) : 

per 't<:W or maximum-peak-period demand 

(From P G&E) per 't<:W or maximum-part-peak-period demand 

PG&E SCHEDULE No. AG�58 PERIOD 

MONTH ot Dec 2001 COO£ 

Usage 

KW 

564 

0 

Rate 

M<W 

0.00 

0.00 

per KW or off-peak-period seasonal billing demand 

(3 wells - 250 HP @ .74 KW/hp = maximum demand of 555 K 555 4.40 

:LECTRIC ENERGY CHARGES: 

·otal KWH 

Base Energy Charges: 

(From PG&E) 

On Peak 

Partial Peak 

Off Peak 

rOTAL E LECTRIC EN ERGY C HARGES:  

f�.:S 
California Energy Commission 

Multiplier KWH $/KWH Amount $ 

355,000 

0.0% 0 

38.4% 1 36,465 

0.00000 

0.04661 

0.03706 6 1 . 6% 2 18 ,535 

KWH $/KWH 

355,000 0,00020 

T O T A L  B I L L I N G  

0 .00 

6,360.63 

8 ,098 .91  

Sub Total 

T O T A L N E T B I L L I N G  
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TOTAL $ 

B 
12  

0.00 

0.00 

0.00 

0.00 

2,442.00 

1 4,459.54 

$1 6,901.54 

71 .00 

$16,972.54 1 

$1 6,972.54 



MEMORANDUM 

TO: 

FROM : 

Board of Di rectors 

Genera l  Manager 

RE: Exchange Agreement with Crestl ine Lake Arrowhead Water 
Agency 

DATE: June 1 9, 201 7 

Summary: 
At last Monday's Engineering workshop, the Board d iscussed a 
proposed unbalanced transfer between the Agency and the Crestl ine 
Lake Arrowhead Water Agency (CLAWA) for 2000 acre-feet this year, 
with 1 000 acre-feet to be returned to CLAWA over the next ten years. 
The purpose of th is proposed Board action is to determine if the 
Board wishes to approve this proposed exchange. 

Background: 
The Agency has approved three previous exchanges with CLAWA. 
They ·are summarized below: 

• 201 0-0ne-for-one exchange, 1 000 AF to Agency, 500 AF 
returned , 500 AF owed back to CLAVVA by 2020. 

• 201 3-Three-for-two exchange,  2000 AF to Agency,  1 300 AF 
owed back to CLAWA by 2023. 

• 201 6-Two-for-one exchange, 1 200 AF to Agency, 600 owed 
back to CLAWA by 2026 . 

CLAWA is a very good partner for the Agency. Both partners are 
relatively smal l  and have complementary assets . CLAWA serves 
only treated , d i rect del ivery water, wh i le the Agency serves water 
primari ly for rep lenishment. Both partners are on the East Branch 
and both have BB&K as Genera l  Counse l .  

Detai led Report: 
CLAWA lost severa l thousand acre-feet of water this year from San 
Luis Reservoir so its storage is down . It requ i res storage so that in a 
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very dry year it can meet its customers' demands. Therefore, it seeks 
an add itional exchange agreement with the Agency in order to beef 
up  its storage and the amount of water that it can cal l  upon if needed 
in a future d ry year. I n  order to obta i n  th is  addit ional storage , it is  
wi l l i ng to do an unbalanced exchange, in  which the Agency gets 2000 
acre-feet this year but only has to return 1 000 acre-feet over the next 
ten years , but no more than 500 in  any g iven year. 

This exchange wi l l  enable the Agency to continue del iveries at 
maximum capacity throughout the rest of th is calendar year and the 
fi rst several months of next year, possib ly i ncluding del ivering water 
to the Agency's p lanned Fiesta recharge faci l ity. This is an excel lent 
example of managing water for its best use among State Water 
Contractors . Such unbalanced exchanges are not uncommon among 
State Water Contractors . 

This agreement is exempt from CEQA s ince it is a temporary, one­
year exchange. The Department of Water Resources wi l l  need to 
approve the agreement prior to del ivering the water to the Agency 
this year. Agency staff and CLAWA staff wi l l  work with the 
Department to accompl ish this and to schedule the water for del ivery. 

Fiscal Impact: 
The on ly cost associated with the agreement is the cost to pump the 
water to the Agency's service area . This water wi l l  be sold to 
customers at the current water rate so it wi l l  have no more impact 
than any other del iveries would have . The Agency's current water 
rate covers the cost of pumping the water to the region , though it 
does not cover much more than that. 

Recommendation :  
Staff recommends that the Board approve the agreement with 
CLAWA and d i rect staff to sign it, fi le a Notice of Exemption regarding 
the Cal ifornia Environmental Qual ity Act, and work with the 
Department of Water Resources to sign a separate agreement and to 
schedule del ivery of the 2000 acre-feet th is year. 
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SAN GORGONIO PASS WATER AGENCY 

CRESTLINE-LAKE ARROWHEAD WATER AGENCY 

WATER EXCHANGE AGREEMENT 

RECITALS 

A. San Gorgonio Pass Water Agency ("SGPWA") is  a public agency 
organized in accordance with the San Gorgonio Pass Water Agency Law 
(Water Code Appendix Sections 10 1 - 1  et seq.) with broad powers to 
acquire and sell water. SGPWA has a Water Supply Contract with the 
Department of Water Resources ("DWR") that provides it with a Table A 
Amount of 1 7,300 acre-feet of water per year from the State Water 
Pr.oject. 

B . Crestline-Lake Arrowhead Water Agency ("CLAWA") is a public agency 
organized in accordance with the Crestline-Lake Arrowhead Water 
Agency Law (Water Code Appendix Section 1 04-1 et seq.) with broad 
powers to acquire and sell water. CLAWA has a Water Supply Contract 
with DWR that provides it with a Table A Amount of 5,800 acre-feet of 
water per year from the State Water Project. 

C. SGPW A and CLAW A intend by this Agreement to implement an 
exchange of water from their respective Table A Amounts for the benefit 
of their respective service areas, with CLA WA delivering 2,000 acre-feet 
of its Table A Amount to SGPWA in Calendar Year 201 7, and with 
SGPWA returning a total of 1 ,000 acre-feet of water to CLAW A no later 
than the end of Calendar Year 2027, provided that such delivery of 
Exchange Water to CLAW A shall not exceed 500 acre-feet in any single 
year unless authorized by SGPW A. 

IN CONSIDERATION OF THE MUTUAL PROMISES of the Parties as set forth herein, 
it is agreed as follows: 

1 .  Description of the Exchange and Procedures. 

Within 1 5  days after the date of execution of this Agreement by both 
parties, CLAW A will in writing request the California Department of 
Water Resources ("DWR") to deliver 2,000 acre-feet of State Water 
Project water from CLAWA's 201 7  Table A Amount to SGPWA 
according to a delivery schedule that SGPW A will submit to DWR. A 
copy of CLAWA's written request to DWR shall also be delivered to 
SGPWA. After written confirmation to CLA WA from SGPWA that such 
water has been delivered to SGPWA, in a subsequent year or years DWR 
shall deliver a total of 1 ,000 acre-feet of State Water Project water from 

0 1 357.00000\298 14856. l 101/107 



SGPW A's Table A Amount ("Exchange Water") to CLAW A according to 
a delivery schedule that CLAW A will submit to DWR, provided that such 
delivery of Exchange Water to CLAW A shall not exceed 500 acre-feet in 
any single year unless authorized by SGPW A. SGPW A and CLAW A 
shall meet and confer in advance of scheduling delivery of the Exchange 
Water to CLAW A. Delivery of the Exchange Water shall be completed 
no later than December 3 1 ,  2027. If CLAWA requests delivery of 
Exchange Water in a year which DWR has declared to be critically dry, 
SGPW A and CLAW A agree to confer in good faith to adjust the quantity 
of Exchange Water to be delivered in that year so as to minimize adverse 
impacts on the ability of both Parties to satisfy the needs of their 
respective customers. Each Party's obligation for the delivery of water to 
the other Party pursuant to this Agreement shall be subject to the 
availability of water from the State Water Project. 

2 .  Points of Delivery and Measurement. 

(a) SGPWA. The point of delivery and measurement of the 2,000 
acre-feet of water from CLA WA's  Table A Amount to SGPWA in 2017 
shall be at SGPWA's designated point of delivery. 

(b) CLAW A. The point of delivery and measurement of the 
Exchange Water from SGPWA to CLAWA shall be at CLAWA's 
designated point of delivery. 

3 .  Charges. 

Neither SGPW A nor CLA WA shall charge any' costs to the other for use 
of either Party's facilities to the point of delivery. Each Party shall be 
responsible for all costs of, and entitled to all power credits generated by, 
the delivery of water to that Party as if it had come from that Party's own 
Table A Amount in the year of delivery. 

4.  Conditions Precedent and Covenants. 

(a) DWR Approval. No provisions of this Agreement requiring 
DWR approval shall become operative until DWR approves of those 
provisions. SGPWA and CLAWA shall use their best efforts to promptly 
obtain such approvals. 

(b) State Water Contractors. SGPW A and CLAW A agree that they 
will each, with due diligence and in good faith, seek to obtain the support 
and approval of this Agreement by the State Water Contractors and 
request DWR to approve the exchange of water as set forth herein. 

5 .  Notices. 

All written notices required to be given pursuant to the tenns of this 
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Agreement shall be either (i) personally delivered, (ii) deposited in the 
United States express mail or first-class mail, (iii) delivered by overnight 
courier service or (iv) delivered by facsimile transmission, provided that 
the original of such notice is sent by certified United States mail, postage 
prepaid, no later than one ( 1 )  business day following such facsimile 
transmission. All such notices shall be deemed delivered upon actual 
receipt, or upon first attempt at delivery pursuant to the methods specified 
herein if the intended recipient refuses to accept delivery. All such notices 
shall be delivered to the following addresses or to such other address as 
the receiving party may from time to time specify by written notice to the 
other party: 

SGPWA: 

San Gorgonio Pass Water Agency 
12 10  Beaumont Ave. 
Beaumont, CA 92223 

Attention: General Manager 
Telephone: (95 1 )  845-2577 
Facsimile: (95 1 )  845-0281  

CLAWA: 

Crestline-Lake Arrowhead Water Agency 
241 1 6 Crest Forest Drive 
P .O. Box 3880 
Crestline, CA 92325-3880 

Attention: General Manager 
Telephone: (909) 338- 1 779 
Facsimile: (909) 338-3686 

6.  Miscellaneous. 

(a) No Assignment. No party shall assign or otherwise transfer its 
rights or obligations under this Agreement without the prior written 
consent of the other party. 

(b) Successors and Permitted Assigns. . All covenants and 
agreements contained in this Agreement by or on behalf of any of the 
parties shall bind and inure to the benefit of their respective successors and 
permitted assigns, whether so expressed or not. 

(c) No Modification of Existing Contracts. This Agreement shall 
not be interpreted to modify the tenns or conditions of the water supply 
contracts between the DWR and CLAW A, and between DWR and 
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SGPW A, or to modify the terms or conditions of any other water 
purchase or exchange agreements between CLAW A and SGPW A. 

Governing LawN enue. This Agreement shall be construed and enforced 
in accordance with the laws of the State of California. Venue for any 
actions brought regarding this Agreement shall be in the County of 
Riverside. 

( d) Ministerial Actions. Due to increasing State-wide demands for 
water, water exchanges, water storage, banking and recovery, and various 
water quality issues throughout the State, the parties agree that this project 
is unique and cannot be duplicated and there is not a plain, speedy, and 
adequate remedy at law for CLAW A or SGPW A should either refuse or 
fail to perform their respective obligations as set forth in this Agreement. 
Consequently, CLAW A and SGPW A agree that the terms of this 
Agreement are enforceable by a writ of mandate and specific performance. 

(e) Counterparts. This Agreement may be executed in counterparts, 
each of which shall be deemed an original, and all of which, taken 
together, shall constitute one and the same instrument. Signatures sent by 
facsimile shall be deemed originals and treated in all respects as originals. 

(f) Further Action. The parties agree to and shall take such further 
action and execute such additional documents as may be reasonably 
required to effectuate the terms and conditions of this Agreement and to 
the extent consistent with the terms thereof. 

(g) Interpretation. This Agreement has been jointly negotiated and 
drafted. The language of this Agreement shall be construed as whole 
according to its fair meaning and without regard to or aid of Civil Code 
Section 1 654 or similar judicial rules of construction. Each party 
acknowledges that it has had the opportunity to seek the advice of experts 
and legal counsel prior to executing this Agreement and that it is fully 
aware of and understands all of the terms and the legal consequences 
thereof. The headings used in this Agreement are for reference only and 
shall not affect the construction of this Agreement. 
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SAN GORGONIO PASS WATER AGENCY 

By: ___________ _ 
General Manager 

Date: ---------------
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CRESTLINE-LAKE ARROWHEAD WATER 
AGENCY 

By: _____________ _ 
General Manager 

Date: --------------
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RESOLUTION NO. 2017-10 

A RESOLUTION OF THE BOARD OF DIRECTORS OF 

THE SAN GORGONIO PASS WATER AGENCY 

PLACING I N  NOMINATION DAVID CASTALDO 

AS A MEMBER OF THE ASSOCIATION OF CALIFORN IA 

WATER AGENCIES REGION 9 BOARD MEMBER 

BE IT RESOLVED BY THE BOARD OF D I RECTORS OF THE SAN GORGONIO PASS WATER 
AGENCY AS FOLLOWS: 

A. Recita ls 

( i )  The Board of Di rectors (Board ) of the San Gorgonio Pass Water Agency does 
enco urage and support the participation of its members in the  affa i rs of the 
Associat ion of Ca l iforn ia  Water Agencies (ACWA). 

( i i )  David Casta ldo has ind icated a desire to serve as a Board Member of ACWA - .  
Region  9. 

B. Resolves 

NOW, THEREFORE, BE IT RESOLVED THAT THE BOARD OF D IRECTORS OF TH E SAN 
GORGON IO PASS WATER AGENCY, 

( i )  Does p lace its fu l l  and unreserved support i n  the nomination of David Casta ldo 
for the Board Member posit ion of ACWA Region 9. 

( i i )  Do.es hereby determ ine that the expenses attendant with the service of David 
Casta ldo in ACWA Region 9 sha l l  be borne by the San Gorgonio Pass Water 
Agency. 

Adopted and app roved th is 19th day of June, 2017. 

David Casta ldo 
San Gorgonio Pass Water Agency 

(SEAL} 
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Page 2 

Resolution No. 2017-10 

June 19, 2017 

ATTEST 

Jeffrey W. Davis, Secretary 

I, Jeffrey W. Davis, Secretary to the Board of D irectors of San Gorgonio Pass Water 
Agency, hereby certify that the foregoing Resolution was introduced at a regular meeting of the 
Board of Di rectors of said District, he ld on the 4th day of February 2013, and was adopted at 
that meeting by the fol lowing rol l ca l l  vote :  

AYES : 

NOES: 

ABSENT: 

ATTEST: 

Jeffrey W. Davis, Secretary to the 
Board of Di rectors of 
San Gorgonio Pass Water Agency 
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